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. 2005-0hic-5061; 836 N:Ei2d:529" (2005):8:

Lwab M _ﬁgomery v.
‘ ,1116-5?6’79

..,‘..

mamﬁad ‘o dénial of S

1.. 'gmﬂ’ﬂ: fm"' o

'l"'.?rapﬁéed” @rdnlance 40 Fﬂpﬂﬂ} Gl'dlnﬂn(%& Nd 143"02 WBB‘b nd. Ilgh‘b .

- Desighativh; ¥ LakeWood 109»01115 sa 8@ 252, 200&%:0-577& 798 B
© N.E.2d362 (2903) e 4y o _.
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n22

N o I"EI;J “IS:{]I; g%eé‘eie;gg?ﬁ Igztttmg 1;0 %eﬂ%eal :tx;gmanca 04-7 :”a 388 '
. ; aper; iv. 2 e catio d m 89
| NJ646; 917,450,786 (2007 Al poe i

Ohm-—State ax vel, Obérlin Cif;
' Talanco, 106 Dhlo St 3d 481 2005-01)10-5961 836 N 0, 2& 5529 (2005)

e ot BARGREa Dotiich 6 Rapent Ordlbbnds VLY. 88 -
N J. Super: 405, 908" A.2d 846 (App Dw 231}6) certlﬁca.tm ed, 189
NJ. 646 glm,,zd 786 @OO0TS T "

R 36

} Arim-—-—Radelaperger i C}ity uf AVGnda'leg,'zﬂ'? A&‘iﬂ 430 ,.-8*? P 3d 843 -
-fﬁt App: Diy, 1.2004), citing this treatige. . - - L
.Cal. --Pet ve v.. City And County of San Fr&nmsm'*:

s"for Raspcinmble Dav A

'8~0a1 b

' 4tH°283, 12:Cal: Rpt;r 3d 798 (lat, Dist 2004);a8 mﬂdli{ed o denial of - B

reh'g; (May 25, 2004).and review denied, (July 21, 2004)..

.. Ohio—State ex rel. Citizen: Action for a. Ll_vable Montgomegy Vs '
-;Hamﬂton Cly. Bd. of Diacuc-ns, 115 Ohio-'S -$d'-43'? 200’? hm 5379
- 875 N.E. 2d 902 {2007)." i

‘ -Ohio—State ox rel. Oberlm fhtwens fur Reaponszble Dev v,
_ -Taiamcp, 106 E)lno St -8d. 481 2005~Oh1u~5061 &‘36 n E.Ed 529 (2005)
n,.27. . e
Ly Utnh-~01tizens for Raaponmhle 'I‘ransp v Draper G:nty, 2008\13'1‘
43,190 7.3 1245 ('Utah 3008).. : | —r
n; 98, g """"’-" PR G AR i g o8
b &7 tho--uState ox. el Qberhn C‘ztnzens fm- Respons:ubla Dev;
" Malayico, 108:Ohio St.°30.481;, 20(]5~0h16~5061 836; NE.2d'629° (20057 :
a Utah—-ﬂmmns for Responmb'ié Trahap v Braper Cﬂzy, 2008 UT
48, 190'P.8d: 1245 (’L’Tt 2003) y

n. 30,

- tho-Stat;e ex re'l Gberlm Gltzzens for Reaponsxbla qu V.
' Talanco, 106 Ghm &t. 9d 481, 2005- 01'11&5{}61, 836 N.E 24 529 (2005)

Add at'the end of tha sectzon* o ' - B

" As:far as. the federal conatﬂutmnal ng'ht of. due prncess iy’
concerned, the Supreme Court-has vejected. the distinetion "
betweeén: 1eg131atnze and: adiministrative: ‘referenda. . A refer-
endum cannot be characterized as; a“‘delegatmn of. power,”
and thus, the doctiine that'a legislative delegation of power .
to regulatory ‘hodies must he accompanied by: dlScermble‘ :
standards is mapphcable*“ The: :rlght of referendiim is not-a
delegation of power; rather 11: 18 a. puwer reserved by the.
people to. themselves oo e

h‘_,.; o e . Y
i %

asU.S.-Gity nf Gnyahnga Falls, Ohm ¥ Buckeye Gﬂmmum’cy Eﬁpe B %]

Toundation; 538: T8 188,128 S: €, 1889,.158 L Fd:.2d $49:(2003);
Oﬁ:y of? Easélake v. Fareat C;ty Enﬁerpnaea, Inc., 426 U . 868, 679 Bé

-:'3‘1




2

§ 16:64 Municipar, CORPORATIONS

8. Ct. 2358, 49 L. Ed, 2d 132 (1976).

“U.S.-—-Cxty of Cuyahoga Falls, Ohio v.. Bugke e Commumt Hope
Fuundatlon, 538 U.8. 188, 123 8. ‘Ct. 1389 165 L Ed. 2d 349 3;2005)
City of Eastlake v. Forest 'Cit, Enterpnses, I,nc 426 U S, 688, 679, 96
5. Ci‘s 2358 49 L Ed 2d 132 1976) ’

’ aTU..‘E.% ~City of Cuyahoga Falls, Ohio v. Buckeye Gommumty Hope
Foundation, 538 U.S. 188, 128 8. Gt 1389, 155 L. Bd. 2d 349 (2603)
City of Eastlake v. Forest Clty Enterpnses, Inc., 426 U 8. 668, 6'?9 96
8. Ct 2358 491, Ed. 2d 132 (19786).

§ 16:55 M&asures subm:ssible—-l’olwe and
emergency measures

Research References ,
West's Key Number Digest, Mummpai (‘orpnratmns @3108 6

n I,

Ohio-State ex rel. Webb v. Bliss, 99 Ohm St 3d 166 2003 Ohio- '
8049, 789 N.E.2d- 1102 (2003) g

OhmmState ex rel Lau hlin v. James, 115 Ohw St. 8d 231,
2007-0]:110»4811 874 N E 2d 1145 (2007)

n7 .
. Ohio-—There i8 no reqmrement that an emargency declaratmn ina
municipal ordinance contain specific language that its enactment i8 an
“immediate” necessity. State ex rel..Laughlin v. James, 116 Ohm St. 3d .
231, 2007-Ohio-4811, 874 N.E.2d 1145 (2007).

: ﬂhl(!—*stﬂte ex rel, Webb v Bligs, 99 Ohio St. 3d 166, 2003-Ohio-
3049, 780 N.E.2d 1102 (2003) (recital of emergency msufﬁclent)

n. 8

Ohm-—-btate ox. rel. Webb v. Blisg, 99 Ohio St 8{1 166 2008-Ohio-
3049, 789 N. E 2(1 1102 {2003)

n. 9.
Ohio~-State ex rel. Laughhn V. James, 115 Ohio St. 3d 231,
2007-0h10-4811 874 N.E.2d 1145 (2007).

n. 10.
0h10—~$tate ex rel Webb v. Bliss, 99 Ohm 8t. 3c1 166 2003- Ohio-
3049, 789 N.E.2d 1102 {2008).
n. 11,
' Ohio—~State ex rel, Laughlm y. James, 115 tho St dd 231,
200’7-01113-4811 874 N E.24 1145 (200‘?)

Ohm-—-Stata ex rel Laughlin v. James, 1la Ohm St 3:1 231
200’?*91110—4811 874 N.E.2d 1145 (200'7)

s 14 e
© - Qhio=—-State ex rel. Webb v. Bhsa, 89 Qh}t) St 3:1 166 2008- O‘hm~
3049, w9 N.B.2d 1102 (2003)

82



emesnsiav 2 LUF \JRDINANCES . § 16:56

[( 8 16- v B S : .
Ohio—State ex rel. Laughlin v. James, 115 Ohio, 8%, 3d 231,
2007-Ohio-4811, 874 N.E.2d 1145 (2007). ~ . o -
§16:56 Measures submissible—lllustrations =~ -
Research References . . |
West's Key Number Digest, Municipal Corporations @»108,1 '
Wash.—~Maleng v. King County Corrections-Guild, 150 Wash. 2d
325, 76 P.3d 727 (2008). (amendment to charter to reduce size of county
council), T : A T A S,
Add after note 9: | . .
submission of construction projects exceeding 2 certain cost
for voter approval;®® o ; o o

850Wis.—Mount Horeb Community Alert v, Viilage _‘,’Bd"._ of Mt. Horeh,
263 Wis. 2d 544, 2003 WI-100, 665 N.W.2d 229 (2008). '
n. 15, _ - T T,
Utah—Mouty v. The Sandy City Recorder, 20056 UT 41, 122 'P.3d
521 (Utah 2008); Save Bedver County v. Beaver County, 2009 UT 8, 203
P.3d 997 (Utah 2009). - A
. 58. ' ; i l; v vie, ‘. ‘--."'. .
Okla.—Terry v. Bighop, 2007 OK 29, 158 P.2d 1067 (Okla, 2007).
r. 62, ‘ ' R o
- Avim~Stop Exploiting' Taxpayers v. Jones, 211 Ariz. 576, 126 P.3d
396 (Ct. App. Div. 1 2005). . .
-Add after note 94:

Initiative could not be used to enact an ordinance prescrib-
ing the minimum future annual budgets, for county public
safety agencies. ™ - ; ! .

94500 ], ~Totten v. Board of Supervisars of County of Ve_ﬁ.ura,_ 138
Cal. App. 4th 826, 43 Cal. Rptr. 8d 244 (2d Dist. 2006), review denied,
(Aug. 16, 2000). < S

Add after note 100: o :

Similarly, it has bgen held that establishment of a proce-
dure for collective bargaining and for arbitration of unre-
solved igsues is an administrative matter not subject to

initiative,'%*5°

- 10800 kg —-In .r.e‘ Inifiative ,Pétitioulﬂu.‘ 27 of City of Oklahoma Gity,

2003 OK 104, 82 P.3d 90, 174 LR.RM. (BNA) 2508 (017:1’&. 2003), quot-

B3
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8 16:46 Municiral, CORPQRATIONS

provided that a quorum is algo present 4

IV, INITIATIVE AND REFERENDUM
§ 16: 47 Generally

Research References ' :
West's Key Number Digest, Municipal Corpuratmns ®=’108 108.5

Municipal legislation may be enacted for the most part
only by the representatwe legislative body of a municipal .
corporation’ or by exercige of the power of initiative or
referendum, i.e., by direct vote of the electors.? The initiative
and referendum are recognized ag instruments of democratic
government, widely used and of great value. Where they are -

"Pa; Comn, ex rel, Bagnomv Rlemm, 489 Pa. 566, 454 A.2d 581 (1982). -
[Section 18:47] ' :

'Colo. Clark v. Gxty of Aumra 782 P.2d 771 (Colo 1989)

Me. Sweetall v. Town of Blue Hill, 661 A.2d 159 (Me. 1995). (mummpal
officers declined to put referendum issue on state ballot).

Mich, Stadle v, Battle Creek T, 346 Mich. 64, 77 N.W.2d'329 (1956), .

quoting this treatise. - -

" Tex. Holland v, Cranfill, 167 8,W. 808 (Tex. Civ. App. Dellas 1914).
Introduction and passage of ordinances, §§ 16:27 et seq,

2Avk. Tomlinson Bros. v. Hodges, 110 Ark. 528, 162 SW 64 (1918);.
citing this treatise.

Colo. Clark v. City of Aurora, 782 P.2d 771 (Colo. 1989); Bnard of
County Com’rs of County of Archuleta v. County Road Users Asg’ n, 11
Pad 432 {Colo. 2000). )

Me. Sweetall v. Town of Blue Hill, 881 A.2d 159 (Me. 1995) (mumclpal %
officers declined to put referendum issue on state bailot). ‘

Minn: St. Paul Citizens for Human Rights v. City Council of Cﬂ;y of.
St. Paul, 289 N.W.2d 402, 20 Empl. Prac. Dec. (CCH) § 30211 (Mm.n .
1979), diting this treatise. p

QOhio. State ex rel. DeBrosge v. Cool 87 Ohio St 8d 1, 1989, 1999-
Ohio-239, 716 N.E.2d 1114 (1999). i

Pa. Municipality of Mt. Lebanon v. Erskine, 85 Pa Commw. 490, 482 .
A.2d 1196 (1984).

Tex. Holland v. Cranfill, 167 8.W, 308 (Tex Civ. App. Dallas 1914).

3Cal, Building Industry Assn. v. City of Camarille, 41 Cal, 3d 810; 226
Cal. Rptr. 81; 718 P.2d 68 (1986); Rossi v, Brown, 9 Cal 4th 688, 38 Cal; .-
Rptr. 24 363, 889 P.2d 557 (1995); Vaters for Respunmble Retlrement Vi
Board of Supewlsars, 8 Cal; 4th 766, 35 Cal. Rptr. 21:1 814, 884 Pzd 645
{1994).

Colo. Clark v. City of Aurora, 782 P.2d-771 (Colo. 1989).

368



ENAoTMENT OF ORDINANCES § 16:47

authorized for a municipal corporation, they are entitled to
respect. and should not be abridged by withdrawal from their
procesgses of matter with which they are intended to deal.*
The people’s right to. exercise the initiative power is a right
that must be jealously defénded by the. courts.® Initiative
and referendum provisions dlff'er W1de1y in theIr
termmolagy '

D.C. Stevanson V. I}lﬂtrlct of Columbia Bd of Electmns & E'bhlca, 683
A.2d 1371 (D:C. 1998).

Me. LaFleur ex reI Andersnn v, Fruat 146 Me. 270, 80 ﬁ 24 407
(1951).(history discussed). -

Mo, State ex rel. Blackwell v. Travers, 600 S, W2d 110 (Mo, Ct. App.
E.D. 1980, .

N.C. Purser v. Ladbeiter, 227 N.C. 1, 40 8.B.24 702 (1946).

Wash. Whatcom Gounty V. anbane, 195 Wash. 2d. 345, 884 P.2d
1326 (1994) '

‘Cal. Voters for Respunalbie Remrement v, Board of Supew1sors, 8
Cal. 4th 768, 35 Cal. Eptr, 2d 814, 884 P.2d 645 (1994); Bayless v. Lxmber,
26 Cal, App. 3d 463, 102 Cal. Rptr. 647 (2d.Dist. 1972). - ~

Me. Sweetall v. Town of Blue Hill, 661 A.2d 159 (Me. 1995) (mumczpal
officers declined to put referendum isaue on state ballot).

Mich. Stadle v. Battle Creek Tp., 346 Mich. 64, 77 N.W.2d.329. (1956)
quoting this treatise.

N.C. Purser v. Ledbetter, 227 N.C. 1, 40 S.E.23 702 (19486),

Pa. Municipality of Mt. Lebanon v, Erskme, 85 Pa. Commw. 490, 482
A.2d 1195 (1984). .

Wash., Whatcom County v. Brisbans, ]25 Wash. 2d 845, 884 P.2d
1326 (1994). :

5Cal. Building Industry Asen. v. Gity of Camarillo, 41 Cal. 3d 810, 226
Cal. Rptr, 81, 718 P.2d 68 (1986); DeVita v. County of Napa, 9 Cal. 4th
763, 88 Cal: Rptr, 2d 699, 889 P.2d 1019 (1995); Rossi v. Brown, 9 Cal. 4th
688, 38 Cal. Rptr. 2d 368, 889 P.2d 567 (1995).

D.C. Stevenson v, District of Columbia Bd. of Electzcms & Ethzcs, 683
A.2d 1871 (D.C, 1996)..
, Me. Swestall v. Town of Blue Hill, 661 A.2d 159 (Me. 1995) (mumcxpal
officers declined to put referendum issue on state ballot).
Ohio. State ox rel. Rose v. Lorain Cty..Bd. of Elections, 90 Ohm St
3d 229, 2000, 2000-Ohio-85, 736 N.E.2d 886 (2000). .

®Ky. Seaton v. Lackey, 298 Ky. 188, 182 8.W.2d 336 c1944) .

' Ohio. State ex rel. Rose v. Lorain Cty. Bd. of Elections, 90 Ohio St.
3d 229, 2000, 2000-Okio-65, 736 N.E.2d 886 (2000); State ex rel. DeBrosse

V. Goul, 87 01110 St.3d 1, 1999 1099.0hio-239, 7168 N.E.2d 1114 (1999).

| Pa. Mumcxpahby of Mt. Lebanon v. Erskine, 85 Pa. Commw. 490, 482

A.2d 1195 (1984).
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§ 16:47 Municipar CORPORATIONS

The First Amendment provides that Congress shall make
no law abridging the freedom of speech. Because state action
includes city ordinances adopted under state authority, the
First Amendment’s prohzb:tlons extend to local initiative
and referendum procedures.” Petition circulation is core
political speech, because it involves interactive communica-
tion concerning pnlxtlcal change.® First Amendment protec-
tion for such activity is, therefors, very important.® Election-
related. legislation is subject to evaluation under strict
scrutiny test.” Thus, under a strict scrutiny review standard,
an ordinance which prohibited nonresidents from cu'culatlng
initiative or referendum petitions in the city is unconstitu-
tional under the First Amendment."

In this subdivision, direct enactment or rejection of
municipal legislation by the people of a city is treated fully
except that the adoption of municipal legislation in special
fields such as annexation of terntory,"“ charter amendment,™
or the incurring of indebtedness or issuance of bonds™ is

treated in connectmn with the partlcula‘r matters to which
they relate.™ '

.S, Chandler v. Clty of Arvada, Colorado, 292 F.3d 1236 (10th Gn:
2002).

®U.8. Chandler v. City of Arvada, Colorado, 292 F.3d 1236 (101:11 Ol!';
2002),

| °U.S. Chandler v. City of Arvada, Colorado, 292 F.3d 1236 (10th Cir.
2002).

y7,8, Chandler v. City of Arvada, Colorado, 292 F.3d 1286 (10th cu:.
2002).

. MU.8. Chandler v. City of Arvada, Colorado, 292 F.3d 1236 (10th Gm
2002)

2Cal, Voters for Responsible Retirement v, Board of Supervisors, 8
Cal, 4th 765, 35 Cal. Rptr, 2d 814, 884 P.2d 645 (1994).

Wash., Whatcom County v. Brisbane, 126 Wash. 2d 345, 884 P. 2«1
1326 (1994),
See Ch 7.

BWash. Whatcom County v. Brisbane, 125 Wash. 2d 345, 884 P.2d
1326 (1994).

See §8 9.24 et seq.

gee Ch 40.

#h\funicipal elections of officers or upon propositions gener ally, Ch 12, -
Referendum on sale of municipal property, Ch 28.
Submitting franchise to vote of people, Ch 34.

a7n




NNACTMENT OF URDINANCES § 16:53

§16:583 Measures submissible

itesearch References
Waust's Key Number Digest, Municipal Corporations ¢108.2,
108.7, 108.8 _
Am, Jur. 2d, Initative and Referendum § 6
The power of initiative or referendum may be conferred by
the sovereignty upon a municipality with respect to any mat-
e, legislative or administrative, within the realm of local
nffairs;' and often the power, as conferred, is extensive,
including all ordinances and resolutions and practically all

thond issue).
{Section 16:53]

'Ariz, Robertson v. Graziano, 189 Ariz. 350, 942 P.2d 1182 (Ct. App.
Div. 1 1997) (amendment to charter),

Cal. DeVita v. County of Napa, 9 Cal. 4th 763, 38 Cal. Rptr. 2d 699,
8890 P.2d 1019 (1995); Rossi v. Brown, 9 Cal. 4th 688, 38 Cal. Rptr. 2d 363,
BBY P.2d BH7 (1995) (exclusion of tax meagures from referendum power
not Hmiting power to repeal taxes by initiative); (zoning decisions); Voters
for Responsible Retirement v. Board of Supervigors, 8 Cal. 4th 7886, 35
Cal. Rptr, 2d 814, 884 P.2d 645 (1994),

Colo. Leach & Arnold Homes, Inc. v, City of Boulder, 32 Colo. App.
16, 507 P.2d 476 (1973) (home-rule city's authority to determine).

¥la. City of Coral Gables v. Carmichael, 256 So. 2d 404 (Fla. Dist. Ct.
App. 3d Dist. 1972) (Fla App); Scott v. City of Orlando, 173 So. 2d 501
(fMa. Dist. Ct, App. 2d Dist. 1965), quoting this treatise; Barnes v. City of
Miami, 47 So. 2d 3 (Fla. 1850) (reh den), citing this treatise.

Minn. Nordmarken v, City of Richfield, 641 N.W.2d 343 (Minn. Ct.
App, 2002), review denied, (June 18, 2002) (state land use and zoning
laws preempting charter provision allowing referendum).

Mo. State ex rel. Whittington v. Strahm, 366 S.W.2d 485 (Mo. Ct.
App. 1983), transferred to Mo, 8. Ct., 874 5.W.2d 127 (Mo. 1963), quoting
this treatise. .

Mont. Tawn of Whitehall v. Preece, 1998 MT 53, 288 Mont. 65, 956
P.2d 743 (1998).

N.J. Submission of reférendum whether county should pursus all
remedies to get legislature to repeal state tax was beyond county's power
since the tax was beyond the realm of local affairs, New Jersey State AFL-
CIO v. Bergen County Bd. of Chosen Freeholders, 121 N.J. 255, 579 A.2d
1281, 62 Ed. Law Rep. 1083 (1990).

There can be no submission of referendum regarding county’s advice
tp state legislature on car insurance issue since that issue iy outside realm
of local affairs. Board of Chosen Frecholders of Mercer County v, Szafer-
man, 117 N.J. 84, 563 A.2d 1132 (1989).

8.C. Town of Hilton Head Island v. Coalition of Expressway Op-
ponents, 307 S.C. 449, 415 8.E.2d 801 (1992).

391




§.16:58 - MunicirAL CORPORATIONS

actions that might be taken by a munieipal coungil.” The
power, however, cannot be unlimited.® It is restricted to .

Washs Whatcom County . anbane, 125 Wash. 2d 345, 884 .24
1326 (1994), -

Wis. Cf, State. ex rel, Althm:se Vi C1ty of Madxson, 79 Wm 2d 81, 255 )
N. W.2d 449 (197 )] (only 1egxslat1ve, not executive or admm:stratwa)

Amendments or repeals of ordinances’ by initiative or referendum, Ch
2L

E.A.mz Sagglo V. Ounnelly, 147 Ariz. 240 709 P.2d 874 (1985) =
(consideration of whether initiative defestive i in form) '

Cal, Rossi v. Brown, 9 Cal. 4th 688, 38 Cal. Rptr. 2d 363, 889’ P.ad -
657 (1995) (exclusion of tax meaguras from referendum’ power not: limiting |
power to.repeal. taxes by initiative); Bayless v. Lxmber, 26 Cal. App. 3d -
468,102 Cal. Rptr. 647 (2d Dist. 1972) ‘

Fla, Scott v. City of Orléndo, 173 So. ga 501 (Fld, Dist, Ct. App. 94
Dist. 1966), quoting this treatise. _ |

La, Dickson v. Hardy, 177 La. 447, 148 So. 674: (1983)

4 Mich. McKmley v, Qity of Fraser, 366 Mich, 104, 114 N.W.2d' 341
962) o ¥ o
Mo. State ex rel. Ford v, Brawley; 514 SW. 2d 97- (Mo Ct; App 1974)
(all actions except emergency ordinances, taxes or specml tax bills, ¥ g
‘Ohio. State ex rel: Poor v. Addison, 132 Ohio St. 477, 8 Ohio Op. 459, . -
9 N.E.2d 148 {1937); Saunder v. City of Akron, 58 Ohio L Abs. 102 94. '
N.E.2d.408 (C.P. 1950} -quoting, this treatise. ,
§.C. Town of Hilton Head Island v. Coalition. of Expressway Op-
ponents, 307 S.0. 449, 415 S.1.24-801 (1992), : ,
8.D. Byre v. City of Chamberlsin, 362 N.W.2d 89 (8. D. 1985) (initia- -
tive power a8 extending to all types of legislstion). . .
W.Va. State ex: rel Gabhertv MacQueen, 82 W Va. 44, 95 S.E. 666.
{1918). :
Wis, Meade v. Dane Gount} , 155 Wis, 632 146 N.W, 239 {1914)

*Alagke: Alagkans for Legislative Reform v State, 887 P.2d 960
(Alagka 1994). 2
Ark, Moorman v. Prlesi'. 310 Ark. 525, 837 S.W.2d 886 (1992) :
' Cal..DeVita v. County of Napn, 9 Cal, 4th 763,-38 Cal; Rptr. 2d 699,
‘889 P.2d 1018 (1895); Rossi v. Brown, 9 Cal. 4th 688 38 Cal. Rptr. 2d 368, °
889 P.2d 55‘7 (1995) (exclusion of tax riedsures from ‘referendum powér .
not limiting power to repeal tazes by initiative); Voters for Responsible -
Rativement v. Board of SBupervisors, 8 Gal 4th 765, 85 Cal. Rpi:r 24 814,_
884 P.2d 645 (1994). .
Calo. City of Idaho Spnngs v. BlackWell 731 P.ad 1250 (Colo. 1987),
¥li. Scott v. City, of Orlando, 173 So. 2d 601, (Fla. Dist, Ct. App.. 2d
Dist, 1965), giioting this treatise.. 3
. Minn. Housing and Redevelopment Authority nf aneapohs v.. City:
of anaapohﬂ 2938 Minn, ‘p97.7198 N.W.3d 331 (1972) (power does not "
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ExactMENT oF ORDINANCES ‘ § 18:53

legislation within the power of the municipality o enact or
adopt.® A limitation of the power by general law may either

extend to “any action”). - .

Nev, Citizens for Public Train Trench Vote v. City of Reno, 118 Nev.
574, 53 P.3d 887 (2002). » e .

N.J, Cuprowski v. City of Jersey City, 101 N.J. Super. 15, 242 A.2d
873 (Law Div, 1968), af’'d, 103 N.J. Super. 217, 247 A.2d 28 (App. Div.
1968), citing this treatise. v

Ohio. Where the staté constitution grants to municipalities the
authority “to exércise all powers of local self-government,” the people of
the municipality have a limited right to approve or reject, by réferendum,
any legislative action of & city council, but not administrative acts, such as
the execution of an existing law. Buckeye Community Hope Found. v.
Cuyahoga Falls, 82 Ohio St. 3d 589, 697 N.E.2d 181 (1998) tholding that
city council action was administrative action not subject to municipal
referendum power).

8.C. Town of Hilton Head Island. v. Coalition of Expressway Op-
ponents, 307 8.C. 449, 415-8.E.2d 801 (1992). SR

Wis, Meade v. Dane County, 155 Wis. 632, 145 N.W. 239 (1914);
Prechel v. City of Monroe, 40 Wis. 2d 231, 161 N.W.2d 873 (1968) (neces-
sity of express grant). . : '

‘Alaska. Alagkans for Legislative Reform.v. State, 887 P.2d 9860
(Alaska 1994) (term limits not subject to initiative).

Ariz, Robertson v. Graziano, 189 Ariz. 850, 942 P.2d 1182 (Ct. App.
Div. 1 1997). ; ' » st

Ark, Moorman v. Priest, 310 Ark. 525, 837 5. W.2d 886 (1992).

Cal. Associated Home Builders etc., Inc. v, City of Livermore, 18 Cal,
3d 582, 1856 Cal. Rptr. 41, 667 P.2d 478, 7 Envtl. L. Rep. 20185, 92
AL,R.3d 1038 (1976); Voters for Responsible Retirement v, Board of
Supervisors, 8 Cal. 4th 785, 35 Cal. Rptr. 2d 814, 884 P.2d 645 (1994);
Hughes v. City of Lincoln, 232 Cal. App. 2d 741, 43 Cal. Rptr. 306.(3d
Dist, 1965); Alexander v. Mitchell, 119 Cal. App. 2d 818, 260 P.2d 261 (1st
Dist. 1968). L - ‘ .

Colo. Greeley Police Union v. City Council of Greeley, 191 Colo. 419,
563 P.2d 790, 93 L.R:R.M. (BNA) 2382, 79 Lab. Cas. (CCH) { 53873 (1976).

Mont. Town of Whitehall v. Preece, 1998 MT 53, 288 Mont. 65, 956
P.2d 743 (1998). “

Neh, State ex rel. Andersen v. Leahy, 189 Neb. 92, 199 N.-W.2d 713

(1972) (initintive). , o BT

Ney. Citizens for Public Train Trench Vote v. City of Reno, 118 Nev,
574, 63 P.3d 887 (2002). L
N.Y. Where a statute provided that a city had power:to sell, lease,
exchange, donate-or otherwise dispose of land to the United States for use
as a military reservation notwithstanding 'ti'li;a prm}risions of any-charter'?r
ther statute, a referendum seeking to limit that power was properly
?Sg:tfved. from the ballot, Fossella v. %MB, 66 N.Y.2d 162, 496 'N.Y.S.Zc}
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be express or arise by implication, but the limitation will not
be implied unless the limiting provisions are clear or
compelling.® At least, the power extends to all matters of lo-
cal concern other than those excluded by express or neces-
garily implied exceptions contained in charter, statutory; or
constitutional provisions.® The generality of the phrase “any

352, 485 N.E.2d 1017 (1985).
Or. Foster v. Clark, 809 Or, 464, 790 P.2d 1 (1890).

. 8.C. Town of Hilton Head Island v. Coalition .of Expressway‘.ap
ponents, 307 8.C. 449, 415 5.E.2d 801 (1992). :

8.D, Heine Farme v. Yankton County ex rel. County Com’rs, 2002 S
88, 649 N.W.2d 597 (8.D. 2002); Christensen v. Carson, 533 N.W.2d 712
(8.D. 1995); Custer City v. Robinson, 79 8.D, 91, 108 N.W.2d 211 (1961).

. Utah, Dewsy v. Doxey-Layton Realty Co., 3 Utah 24 1, 277 P.2d BO5
(1964).

City recorder lacked authority to make independent determination of
appropriateness of subject matter of initiative petition where the recordér
may be the subject matter of the petition. Taylor v. South Jordan City
Recorder, 972 P.2d 423 (Utah 1998). ’

Wash. Whatcom County v, Brisbane, 1256 Wash, 2d 345, 884 P:2d
1326 (1094); Seattle Bldg. and Const, Trades Council v. City of Seattle, 94
Wash. 2d 740, 620 P.2d 82 (1980). :

Wis. State ex rel. Althouse v. City of Madison, 79 Wis, 2d 97, 2565
N.W.2d 442 (1977). .

Reasonableness required of initiative end referendum measures,
§ 18:3.

Pex, Glass v. Smith, 160 Tex, 632, 244 8. W.2d 645 (1951).

®Minn. Nordmarken v, City of Richfield, 641 N.W.2d 348 (Minn. Ct,
App. 2002), review denied, (June 18, 2002) (state land use and zoning
laws preempting charter provision allowing referendum). o

Cal. Roasi v. Brown, 9 Cal, 4th 688, 38 Cal. Rptr. 2d 363, 889 P.2d -
557 (1095) (exclusion of tax measures from referendum power not Hmiting: -
power to repesl taxes by initiative); Bruce v. City of Alameda, 186 Cal.
App. 3d 18, 212 Cal. Rptr. 804 (1st Dist. 1985). .

Ma. Scott v. City of Orlando, 173 So. 2d 501 (¥la. Dist, Ct. App. 24 ..
Dist. 196B), quoting this treatise.

N.Y. Adame v, Cuevas, 133 Misc. 2d 63, 506 N.Y.5.2d 614 (Sup 1986), ..
judgment affd, 128 A.D.2d 526, 506 N.¥.8.2d 501 (1st Dep't 1988), order.-
affd, 68°'N.Y.2d 188, 507 N.Y.S.2d 848, 499 N.E.2d 1246 (1986) (initiative .~
not praper where not directly related to any provision in charter); Meredith -
v. Monahan, 60 Misc. 2d 10B1, 304 N.Y.5.2d 638 (Sup 1969) (advisory '
ordinances); Silberman v. Katz, 54 Misc. 2d 956, 288 N.V.8.2d 885 (Sup -
1987), judgment affd, 28 AD.2d 902, 284 N.Y.S.2d 836 (st Dep't 1967) -
{advisery resolution).

Or. Foster v. Clark, 809 Or. 464, 790 P.2d 1 (1990).
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proposed ordinance” in an initiative and referendum statute
does not make it void for uncertainty.” ke
A constitutional exception from the referendum process
does not apply to the initiative process.’
On the other hand, the power of initiative and referendum
often is more or less restricted.® An ordinance is not subject

8.C. Town of Hilton Head Island v, Coalition of Expressway Op-
ponemts, 307 8.C. 449, 415 8.E.2d 801 (1992).

Tex. City of Hitchcock v, Longmire, 572 S.W.2d 122 (Tex. Civ, App.
Houston 1st Dist, 1978), writ refused n.r.e., (Jan, 10, 1979) (repeal of an-
nexation ordinance); Edwards v. Murphy, 256 S.W.2d 470 (Tex. Civ. App.
Fort Worth 1953), writ dismissed. '

TAla. Hawking v. City of Birmingham, 248 Ala. 692, 28 So. 2d 281
(1947).

Alaska. Alaskans for Legislative Reform v. State, 887 P.2d. 960
{Alaska 1994).

Cal. Rosai v. Brown, 9 Cal, 4th 688, 38 Csl. Rptr. 24 363, 888 P.2d
557 (1995) (exclusion of tax measures from referendum power not limiting
power to repeal taxes by initiative). i

Power of initiative did not necessarily extend to council decisions
regarding compensation of county employees, Voters for Responsible
Retirement v. Board of Supervisors, 8 Cal. 4th 785, 35 Cal. Rptr. 2d 814,
884 P.2d 645 (1994).

Fla. Scott v. City of Orlando, 178 So. 2d 501 (Fla. Dist. Ct. App. 2d
Dist, 1965), quoting this treatise.

33 D. Christensen v. Carson, 533 N.W.2d 712 (8.D. 1995).

SAriz, Robertson v. Graziano, 189 Ariz. 350, 942 P.2d 1182 (Ct. App.
Diy, 1 1997),

Ark, Tomlinson Bros. v, Hodges, 110 Ark. 528, 162 5.W. 64 (1913)
(power not extended o other than “general county and municipal
business”). .

Mioh. Harter v. City of Swartz Creek, 68 Mich. App. 403, 242 N.-W.2d
792 (1976).

Nev. Citizens for Public Train Trench Vote v. City of Reno, 118 Nav.
574, 53 P.3d 387 (2002). -

N.Y. Lynch v. O'Leary, 166 Misc. 567, 2 N.¥.8.2d 688 (Sup 1938)
(confining initiative right to ordinances, not extended to local laws). -

Ohio, James v. Kotterer, 125 Ohio St. 165, 11 Ohio L, Abs. 510, 180
N.E. 704 (1932) (ordinances only, not resclutions); Storegard v, Board of
Elections of Cuyahoga County, 22 Ohio Misc. 5, 50 Ohio Op. 2d 228, 351
Ohio Op. 2d 28, 265 N.BE.2d 880 (C.P. 1969) (referendum restricted, initia-
tive not). ' ‘

Where the state constitution grants to municipalities the authority
4o exercige all powers of local self-government,” the people of the
municipality have a limited right to approve or reject, by referendum, any
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to referendum if its enactment is mandatory.” Generally,
ordinances or measures that are unconstitutional or void or
beyond the power or authnnty of a municipality to enact, are
not. aubgect to initiative or referendum o Furthermore,

legmlatlve action of a.city. euunml but not. admmmtratwe acts, such BE ths i
execution of an existing law. Bucke ye Community Hope ‘Found. v, ~
Cuyahoga Falls, 82 Ohio St. 3d 539, 697 N.E.2d 181 (1998) (holding-that,

city eouneil action was adﬁnmstratwe action not subject to- munmxpal :
referendum power). ;

8.C. Town of Hilton Head Island v. Coahﬁmn of Expresaway Op :
ponents, 307 8.C. 449, 415 SE:24 801 (1982); - ‘

' 8.D.'Heine Farms v. Yankton County ex el. Countv Com'rs, 2002 Sﬁ}f -
: BB 649 N.W.2d 597 (S.D. 2902)

. Wash, Whatoom County-v. Brisbane, 125 Waah 2d 945, 884 P. 24 o
1326°(1084).

i1 9 People ex rel, Schlaeger V. Ilhnola Cent R. Go 396 Ill ,'?.GU 71-, 5
N.E.2d 39 (1947) (eppropriation ordinance). -
Mich. Stolorow v. City of Pontiac, 339 Mich. 199 63 I\I W, 9d 611
(1954) (appropriation ordinance). ¢ &

Approprmhon ordinances, Ch 39, .

. U8, Where voters enagted limit on schonl b’usmg, court, held that the
" megeure was based on race and hence subject to strict seruting:.

Washingtan. v, Seattle School THst. No. 1, 468 U.S. 467, 102 8, Ct. 3187,
73 L. Ed. 2d 896, & Ed. Law Rep, 58 (1982) -

A 60% vote requirement did not deprwe ahyene of ﬁmdamental right.
to vote. Gordon v. Lance, 403 U.S. 1, 91 8. Ct 1889 29 L. Bd. Ed 278
(1971).

Court struck down voter adopted amendment to city charter forbid--
ding the city from enacting any race-based prohibition against hcusmg».,_-_{
diserimination without prior nuthorization of voters.on the ground that
race was s suspect classification and the measure did not pass strict. .
serutiny. Hunter v. Erickson, 398 U.8. 385, 89.8. Ct. 657, 21 L. Ed. 2d 616
(1089), -

Alasks. Constitution does not permw statutury limit on i;erms aerved L
by legislators-and term limits cannot be enacted by initiative. Alaakans
for Legislative Reform v. ‘State, 887 P.2d 980 (Alaske: 1994).

- €al. Myers v, Stringham, 195 Cal. 672, 235 P. 448 (1926); Kugler v
Yocum, 69 Cal, .2d: 371, 71 Cal. Rptr. 687, 445 P.2d 303 (1968) (matter of
city salaries must be presented to the woters pursuant to a.valid -
referendum petxtmn), Blotter v, Farrell 42 Cal. 2::1 804, 270 P. 2d 481 ,
(1954).

Colo, Where voters. passed Ve S mhatwe curbmg the Iegmlature 8. abﬂ
ity to enach or retain antidiscrimination laws targeted at protecting.gays;. ~.
the court-held that the measuve interfered with the fundamental right of i
gays to participate in the political process and therefore the measuie was i
subject to strict scrutiny, Evans v. Romer, 882 P.2d 1835, 66 Ed. Law Rep, '
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despite enabling legislation allowing initiative and referen-
dum as a method of enactment of “any proposed ordinance,”

such provision has been construed not to permit enactment
by this procedure where the subject matter makes the
process inapplicable,” as where it would have the effect of
disrupting a need for ¢oordinated regional action™ where it
would displace a legislatively sanctioned mechamsm for lo-

392, 67 Falr Empl. Prac Ces.. (BNA) 1541, 65 Empl. anc Dec. (COH)
ﬂ48289 (Golo 1994), judgment affd, 517 US 620, 118 8. Ct. 1820, 134 L.
Ed. 2d 856, 109 Bd. Taw Rep. 589, 70 Fair Empl. Prac Cas. (BNA) 1180,
68 Empl. Preic. Dec. (OGH}'IT44013 (1998).

© Fla. Seott v. City of Orlando, 178 So. 2d 601 (Fla, Dist, Ct. App. 2d
Dist. 1965), quoting ‘this. tréatise.

Il People v. Gould, 345 o, 288, 178 N B, 133 {1931)

' Ky. Beierle v. City of Newport, 305 Ky. 477, 204 8,W.2d 806 (1947 )

Nev. State v. White; 36 Nev, 334, 186 P. 110 (1913).:

N.J. Lynch v. Town of West New York, 115 N.J. Super,-1, 277 A 2d
891 (App, Div. 1971); Santoro v. Mayor and Coundil of Borough of South
Plainfleld, 57 N.dJ. Super 498, 165°A.2d 28 (App. Div. 1958).

N.Y, Fossella v. Dinkins, 66 N.Y.2d 162, 495 N.Y.5.2d 862, 485 N.E. 2d
1017 (1986) (charter amendment o, prohabzt sale of Jand to fetieral govern-
ment for military installations); City of Buffalo v. Rochford, 277 A.D.
1018, 99 N.Y.8.2d 946 (4th Dep’t 1950); Olin v. Town of North Hempstead
34 Mise, 2d 858, 231 N.V.8.2d 286 (Sup 1962), judgment affd, 18 A.D.2d
831, 287 N.Y.8 2d 991 (2d. Dep’t 1963), judgment aﬂ‘d 13 N.Y.2d 782, 242
N.Y.8.2d 216, 192 N.B.2d 172 (1963). ,

Ovr. Foster v. Clark, 309 Or. 464, 790 P.2d 1 (1990).

8.C. Town of Hilton Head Island v. Coalition of Bxpressway Op-
ponents, 307 8.C. 449, 415 8.E.24 801 (1992).

8.D, Heine Farms v. Yankton County ex rel.. Gnunty Com'rs, 2002 Sp—
88, 648 N.W.2d 597 (8.D. 2002).

- Wagh, Seattle Bldg. and Const. Trades Council v. Glty of Saatt!e 94
Wash. 2d 740, 620 P.2d 82 (1980).

Requirement thai prapuqed measure be of nature leglslatwa body has
power to pass, § 16:68.

¥N.J. Concerned Citizens of Borough of Wildwood Crest v. Pantalone,
185 N.J. Super. 87, 447 A.2d 200 (App. Div. 1982).

Dr. Foster v. Clark, 809 Or, 464, 790 P.2d 1 (1990).

J. In re Certain Petitions for a Binding Referendum, Filed Pursu-
ant to N.J.8.A, 40:74-1 et seq,, 154 N.J. Super, 482, 881 A.2d 1217 (App.
Div, 1977) (amendments to comprehensive traffic ordmance), Timpson ¥,
Farina, 120 N.J. 65, 5756 A.2d 1888 (1980) (ordinance guthorizing “g public
allifmes” between city and other regmnal agencies as pruper subject for
referandum)
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cal acf:icn.“ However, where prior to enactment the constitu-~
tlm;a_hty of an ordinance may not be questioned by either
the city council or the courts, the matter must be submitted
to the voters for their consideration.'” Courts. may consider -
the validity of proposed legislation in . cases where the
proposed reférendum sought to be removed from the ballot is -
in.direct conflict with a state statute.” Similarly, courts Have
jurisdiction and autherity to determine whether the propesed
initiative or referendum measure is of the type authorized to
be placed on the ballot.” The power of initiative and
referendum may extend to a declaration of policy beyond the
* power of the municipality to effectuate,' although there is
authority to the contrary.” L

The initiative and referendum power cannot be uged in -

“Minn. Nordmarken v. City of Richfield; 641 N.W.2d 348 (Minn. Ct. .
App, 2002), review dénied, (June 18, 2002) (state land use -and zoning -
laws preempting charter provision allowing referendum). " _

N.J. Smith v, Livingston Tp.; 106 N.J. Super: 444, 266 A.2d 86 (Ch.
Div. 1969), judgment affd, 54 N.J. 626, 257 A.2d 698 (1960). (zening -
ordinance amendmenis). - : ;

. Green v, City-of Lubbock, 627 S.W.2d 868 (Tex. App. ‘Araarlllo
1081), writ refused n.r.e, (June 9, 1982). . v

Wis, State ex rel. Althouse v.. City of Madison, 79"Wis. 2d 97, 355
N.W.2d 449 (1877). i s R
When court will pass on constitutionality, § 19:4. :
18Ark, Moorman v. Priest, 310 Ark. 525, 837 8.W.2d 886 (1992). -
N.Y. Fossella v. Dinkins, 66 N.Y.2d 162, 495 N.Y.8.2d 352, 485 N.B.2d -

1017 (1085) (disposition.of city property for federal military installation).

8.0. Town .of Hilton. Head Island v, Coalition of Expressway Op-|

ponents, 307 5.C. 449, 416 S.E.2d 801 (1992), L
Y Axlz, Moorman v. Priest, 810 Ark. 526, 837 8.W.2d 886 (1992).

Nev. Eller Media Co, v. City of Reno, 118 Nev. 767, 59 P.3d 437
(2002); Garvin v. Ninth Judicial Dist. Court ex rel, County of Douglas, 118"
Nev. 749, 50 P.3d 1180 (2002). L

o s 5 g AR,
_'Or. Foster v, Clark, 309 Or. 464, 700 P.2d 1 (1990) (staie constitution’ -

lirniting reforendizm and initiative to “municipal legislation”), -

8.C. Town of Hilton Head Island v, Coalition of Expressway Op-
. ponents, 307 8.C, 449, 415 §.1.2d 801 (1992). et

a1, Farley v. Hesley, 67 Cal. 94 825, 62 Cal. Rptr, 26, 451 P.2d 650
(1967) (cense fire and withdrawal of troops from Vietnem). - Mg
¥ohio. State ex rel; Rhodes v. Board of Flections of Lake County; 2
Ohio 8t. 2d 4, 41 Ohio Op. 2d 2, 230 N.E.2d 347 (1967) (resclution that -
American. troops be brought home from Vietnam). .

'8.C. Town ‘of Hilton Head Island v. Coalition of Expressway Op-
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ENACTMENT OF ORDINANCES . § 16:58

areas in which the local legislative body’s discretion has
been clearly preempted by statutory mandate.” An intent to
exclude ballot measures is more readily inferred if the
statute addresses a matter of statewide concern rather than
a purely municipal affair”’ However, state regulation of-a
matter does not necessarily preempt the power of local vot-
ers to act through the initiative or referendumi.? Courts must
inquire into the nature of the state’s regulatory interests to
determine if they are fundamentally incompatible with the
exercige of the right of initiative or referendum, or otherwise
reveal a legislative intent to exclusively delegate authority
to the local governing body.” e &

Under governing constitutional, statutory, or charter
provisions it sometimes is possible for a section or patt of an
ordinance, as distinguished from the whole, to be subject to
referendum.” - o o

A statute extending the power of initiative and referendum
to “ordinances or other measures” includes charter
amendments.” Under a particilar charter provision, initia-
tive and referendum may extend only to council legislation

ponents, 807 8.C. 449, 415 S.E.3d 801 (1952),

(gl DeVita v. County of Napa, 9 Cal, 4th 763, 38 Cal. Rptr. 2d 889,
889 P.2d 1019 (1995) (general land use planning law not preémpting local .
digcretion to amend plan by initiative). _ o

Minn, Nordmarken v, City of Richfield, 641 N.W.2d 348 (Minn. Ct.
App. 2002), review denied, (June 18; 2002) (state land uee and zoning
laws preempting charter provision allowing reférendum), |

21¢:al, Committee of Seven Thousand v. Superior Court, 46 Cal. 3d 491,
947 CaL-Rptr. 362, 754 P.2d 708 (1988); DeVita v. County of Naps;, 9 Cal.
4th 768, 38 Cal. Rptr. 2d 689, 889 P.2d 1019 (1886). | '

Minn, Nordmarken v, City of Riclifield, 641 N.W.2d 343 (Minn. Ct.
App, 2002), review denied, (June 18, 2002) (state land use and zoning
laws preempting charter provision allowing referendum). v s

22n1al. DeVita v. County of Napa, 9 Cal. 4th 763, 38 Cal. Rptr. 2d 699,
389 P.23d 1019 (1995) (general land use planning law not preempting local
digeretion to.amend plan by initiative). . - ‘

B0gt, DeVita v, County of Napa, 9 Cal. 4th 763, 88 Cal. Bptr. 24 699,
889 P.2d 1019 (1995) (general land use plarining law not preampting local
digeretion to amend plen by initiative). . i o

Minn. Nordmarken v. Gity of Richiield, 641 N.W.24 343 (Minn, Ct.
App. 2002), review denied, (June 18, 2002). C :

2031, Dye v.:Couneil of City of Compton, 80 Cal. App. 2d 486, 182 P.2d
623 (2d Dist. 1947). ' - .

2(i0lo. Witcher v. Canon City, 716 P.2d 445 (Colo. 1986), citing this
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and not to repeal of a charter,® leewwe, an initiative direct-
ing a borough to choose one of three apportionment pla‘r:m :
and filed with a borough which later united with a city under -
one ‘municipal government was not binding on the subse- -
quently creatad municipality as an attampt o amend the
municipality’s:charter.” -

The existence of procedural requirements for the adopmun

of local ordinances generally does not 1mp1y a restrmtmn of
the power of: 1n1t1at1ve or referendum

§ 16 54 Measures submss;ble-—-Leg:slatwe, or
administrative measures
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N .E;gtﬂ%éﬁ(ggg’?l); State ex r%l. DeBrosse-v. Cool, 87 Ohio St. 3d 1, 1999,
1999-Ohio-289, 716 N.E.2d 1114 (1899).
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not extended to executive® or administrative action,’ although

Okla, Fite v. Lacey, 1984 OK 83, 691 P.2d 501, 120 L.R.R.M. (BNA)
3017 (Okla. 1984); Hughes v. Bryan, 1967 OK 57, 425 P,24 952 {Okla.
1967); State ex rel. Hunzicker v. Pulliam, 1934 OK 371, 168 Okla, 632, 37
P.2d 417, 96 A.L.R. 1294 (1934),

Oy, Tillamook Peopled’ Utility Dist, v. Coates, 174 Or. 476, 149 P.2d
558 (1944), quoting this treatise; Whitbeck v. Funk, 140 Or. 70, 12 P.2d

1019 (1932); Amalgamated Transit Union-Division 757 v. Yerkovich, 24
Or. App. 221, 545 P.2d 1401 (1978).

S.C. Town of Hilton Head Island v. Coalition of Expressway Op-
ponents, 307 8.C. 448, 415 S.E.2d 801 (1992).

8.D, Kirschenman v, Hutchinson County Bd. of Com'rs, 2003 8D 4,

656 N.W.2d 330 (8.D. 2003); City of Mission v. Abourezk, 318 N.W.2d 124
(8.D. 1982),

Tenn. Bean v. City of Knoxville, 180 Tenn. 448, 175 8. W.24d 954
(1943).

Tex. Glass v, Smith, 150 Tex, 632, 244 S.W.2d 645 (1951), citing this
treatise; Green v. City of Lubback, 627 S.W.2d 868 (Tex, App. Amarillo
1981), writ refused n.r.e., (June 9, 1982).

Utah. Low v. City of Monticello, 2002 UT 90, 54 P.3d 1153 (Utah
2002); Keigley v. Bench, 87 Utah 69, 89 P.2d 480, 122 ALR. 766 (1939);
Rird v. Sorenson, 16 Utah 2d 31, 394 P.2d 808 (1264),

Va, Whitehead v. H & C Development Corp., 204 Va, 144, 123 S.E.2d
691 (1963), citing this treatise. ;

Wash. Neils v. City of Seattle, 185 Wash, 269, 53 P.2d 848 (1936);
Citizens for Financially Responsible Government v. City of Spokane, 99.
Wash, 2d 339, 662 P.2d 845 (1883); Priorities First v. City of Spokanse, 53
Wash. App. 406, 968 P.2d 431 (Div. 3 1998).

W.Va. Bachmann v. Goodwin, 121 W. Va, 303, 3 S.E.2d 532 (1839).

Wis. Save OQur Fire Dept. Paramedics Committes v, City of Appleton,
131 Wis, 2d 366, 389 N.W.2d 43 (Ct. App. 1986), citing this treatise (3rd
Bd); Heider v. Common Council of City of Wauwatosa, 37 Wis. 2d 466, 165
N.W.2d 17 (1967}, :

Classification of powers ag executive and legislative, Ch 10.

2Aviz. Wennerstrom v. City of Mesa, 169 Ariz, 4856, 821 P.2d 148
(1991), citing this treatise. :

Cal. Bagley v. City of Manhattan Beach, 18 Cal. 3d 22, 132 Cal, Rpir.
668, 553 P.2d 1140, 93 L.R.R.M. (BNA) 2435, 79 Lab. Cas. (CCH) 1 53874
(1976): Hughes v. City of Lincoln, 232 Cal. App. 2d 741, 43 Cal. Rptr. 306
(3d Dist. 1965).

Kan. City of Wichita v. Kansas Taxpayers Networlk, Inc,, 255 Kan.
534, 874 P.2d 667 (1994); Lewis v, City of South Hutchinson, 162 Kan.
104, 174 P.2d 51 (1046). 7 |

Ky. Seaton v. Lackey, 208 Ky. 188, 182 3.W.2d 336 (1944), .

Va. Whitehead v. H & C Development Corp., 204 Va. 144, 129 S E:.2d
691 (1063), citing this treatise. ;
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Wash. Neils v. City of Seattle, 185 Wagh. 289, 53 P.2d 848 (1936).

Wis. Save Our Fire Dept. Paramedics Commitiee v. City of Appleton,

]{ﬁ% Wis, 2d 366, 389 N.W.2d 43 (Ct.-App. 1986), citing this treatise (3rd

a -
Arlz. Wennerstrom v. City of Mesa, 169 Ariz. 485, 821 P.2d
(1991), citing this treatize. ' , 2d 146

Ark, Greenlee v. Munn, 262 Ark, 663, 559 S.W.2d 928 (1978);
Carpenter v. City of Paragould, 198 Ark. 454, 128 8. W.2d 980 (1939).

Cal, Voters for Respongible Retirement v. Board of Supervisors, 8
Cal. 4th 765, 35 Cal, Rptr. 2d 814, 884 P.2d 645 (1994); Mueller v, Brown,
921 Cal. App. 2d 319, 34 Cal. Rptr. 474 (5th Dist. 1963); W. W. Dean &
Associates v. City of South San Francisco, 190 Cal. App. 3d 1368, 236 Cal.
Rptr. 11 (1st Dist. 1987).

Colo, City of Aurcra v, Zwerdlinger, 194 Colo. 182, 671 P.2d 1074
(1977); City of Idaho Springs v. Blackwell, 731 P.2d 1250 (Colo, 1987), cit-
ing this treatise.

Conn. Vibert v. Board of Educ. of Regional School Dist. No. 10, 260
Conn. 167, 793 A.2d 1076, 168 Ed. Law Rep. 866 (2002).

Towa. Murphy v. Gilman, 204 Iowa 58, 214 N.W. 879 (1927).

Kan, City of Wichita v. Kansas Taxpayers Network, Inc., 256 Kan.
534, 874 P.2d 667 (1994); Rauh v. City of Hutchinson, 223 Kan. 514, 576
P.2d 517 (1978); State ex rel. Frank v. Salome, 167 Kan. 766, 208 P.2d
108 (1949), citing this treatise.

Ky. Seaton v. Lackey, 298 Ky. 188, 182 S.W.2d 336 (1944); Katter,
Inc. v. Brockman, 349 S.W.2d 838 (Ky. 1981); City of Newport v, Gugel,
342 8.W.2d 517 (Ky. 1960); Vanmeter v. City of Paris, 273 8.W.2d 49 Ky.
1954). ;

Mich. Beach v. City of Saline, 101 Mich. App. 795, 300 N.W.Zd 698
(1980), affd in part, appesl denied in part, 412 Mich. 729, 316 N.W.2d 724
(1982) (purchase of land administrative action). '

Mont. Town of Whitehall v. Preece, 1998 MT 53, 288 Mont. 55, 966
'{E’.Zd 743 (1998); City of Billings v. Nore, 148 Mont. 96, 417 P.2d 458
(1966).

Nob. State ex rel. Ballantyne v, Leeman, 149 Neb. 847, 32 N.W.2d
918 (1948); Schroeder v. Zehrung, 108 Neb. 573, 188 N.W. 237 (1922).

Nev. Citizens for Public Train Trench Vote v. City of Reno, 118 Nev.
574, 58 P.3d 387 (2002). .

N.J. Cuprowski v. City of Jersey City, 101 N.J. Super. 16, 242 A.2d
878 (Law Div. 1968), aff'd; 103 N.J. Super. 217, 247 A.2d 28 (App. Div.
1968) (resolution or ordinance),

N.M. Johnson v. City of Alamagordo, 1996-NMSC-004, 121 N.M. 232,
910 P,2d 808 (1996). - _

Ohie. Myers v. Schiering, 27 Ohio St. 2d 11, 56 Ohio Op. 2d 8, 271
N.E.2d 864 (1971) (approval of sanitary landfill); State ex rel. Barberis v.
City of Bay Village, 31 Ohio Misc. 208, 59 Ohio Op. 2d 366, 80 Ohio Op.
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a city charter may dispense with this distinction.* It may be
required by statute that any ordinance which would consti-
tute a change in the “form of government” be approved by
referendum.® It has been said, however, that if the subject is

2d 382, 281 N.E.2d 209 (C.P, 1971) (nonchartered municipalities).

Okla. In re Supreme Court Adjudication of Sufficiency of Initiative
Petition in Tulsa, Concerning a One Cent Sales Tax Increase for Funding
Additional Police Personne] and Compensation, 1979 OK 103, 597 P.2d
1208 (Okla. 1979); In re Referendum Petition No. 1968-1 of City of Nor-
man, 1970 OK 148, 475 P.2d 381, 2 Empl, Prac. Dec. (CCH) { 10263 (Okla.
1970); Hughes v. Bryan, 1967 OK 67, 425 P.2d 952 (Okla. 1967); State ex
rel. Hunzicker v. Pulliam, 1934 OK 371, 168 Okla, 632, 37 P.2d 417, 96
ALR. 1284 (1934).

Or. Lane Transit Dist. v. Lane County, 327 Or. 161, 957 P.2d 1217
(1998); Foster v. Clark, 309 Or. 464, 790 P.2d 1 (1250) {(proposed initiative
for renaming of street as administrative activity not subject to initiative
and referendum process); Whitbeck v. Funk, 140 Or, 70, 12 P.2d 10149
(1932); Monahan v. Funk, 137 Or. 580, 3 P.2d 778 (1931), quoting this
treatise.

8.0, Town of Hilton Head Island v. Coalition of Expressway Op-
ponents, 307 5.C. 449, 416 S.E.2d 801 (1892). ‘

Tex. White Top Cab Ca, v. City of Houston, 440 8.W.2d 732 (Tex. Civ.
App. Houston 14th Dist. 1969).

Utah. Low v. City of Monticello, 2002 UT 90, 54 P.3d 1153 (Utah -
2002); Bird v. Sorenson, 16 Utah 24 1, 394 P.2d 808 (1964); Shriver v,
Bench, 6 Utah 2d 329, 313 P.2d 475 (1987);

Va. Whitehead v. H & C Development Corp., 204 Va. 144, 129 8.E.2d
691 (1963), citing this treatise.

Wagh. Heider v. City of Seattle, 100 Wash. 2d 874, 675 P,2d 597
(1984); Priorities First v. City of Spokane, 93 Wash. App. 406, 968 P.2d
431 (Div. 3 1988).

Wis. Save Our Fire Dept. Paramedics Committee v. City of Appleton,
131 Wis. 2d 368, 889 N.W.2d 43 (Ct. App. 1986), citing this treatise (8rd
Ed); State v. Comman Council of City of Milwaukee, 101 Wis 2d 680, 806
NW2d 178 (removal of police chief); Heider v, Common Council of City of
Wauwatosa, 37 Wis. 2d 466, 155 N W.2d 17 (1967), quoting this treatise.

‘Ohio. State ex rel. Barberis v. City of Bay Village, 31 Chio Misc. 203,
59 Ohio Op. 2d 366, 60 Ohio Op. 2d 882, 281 N.E.2d 209 (C.P. 1971)
(people’s right to reserve power in charter),

W.Va. State ex rel. Schreyer v. Gity of Wheeling, 146 W. Va, 467, 120
S.E.2d 889 (1961). o

5711, Dunne v. Cook County, 164 Til, App. 3d 929, 115 Tl Dec. 855, 518
N.E.2d 380 (1st Dist. 1987).

N.Y, Mayor of City of New York v. Council of City of New York, 280
AD.2d 880, 721 N.Y.S.2d 39 (1st Dep’t 2001) (local law permitting city
council to designate two persons for mayor's appointment to the police
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one of statewide concern in which the legislature has
delegated decision-making power, not to the local electors,
but to the local council or board as the state’s designated
agent for local implementation of state policy, the action
receives an “administrative” characterization, hence is
outside the scope of the initiative and referendum.® Likewise,
where a local governing body implements federal policy
pursuant to a comprehensive plan of federal regulationg
governing matters of national concern, its actions are
administrative and not subject to local referendum.” In es-
sence, if the proposed initiative would put into execution
previously declared policies or laws, it is administrative in

investigatory board was invalid without a voter referendum).

$Cal, Yost v. Thomas, 36 Cal. 3d 561, 206 Cal. Rptr. 801, 685 P.2d
1152 (1984) (amendments to land use plan under Coastal Act not
administrative); Bagley v. City of Manhattan Beach, 18 Cal. 3d 22, 132
Cal. Rptr. 668, 553 P.2d 1140, 93 L.R.R.M. (BNA) 24385, 79 Lah. Cas,
(CCH) § 53874 (1978); W. W, Dean & Associates v. City of South San
Francisco, 180 Cal. App. 3d 1368, 236 Cal. Rptr. 11 (1st Dist. 1987).

Kan. City of Wichita v. Kansas Taxpayers Network, Inc., 265 Kan,
534, 874 P.2d 667 (1994), citing this treatise.

Mich. West v. City of Portage, 392 Mich. 458, 221 N,W.2d 303, 72
ALR.8d 1016 (1974) (amendment to comprehensive zoning ordinance by
referendum).

Mont. Town of Whitehall v. Preece, 1998 MT 53, 288 Mont. &5, 956
P.2d 743 (1998). ‘

N.J. Millennium Towers Urban Renewal Lid. Liability Co. v.
Municipal Couneil of City of Jersey City, 343 N.J. Super. 367, 778 A.2d
598 (Law Div. 2001), ,

When a municipal governing body is mersly complying with and put-
ting into execution & state or local legislative mandate in adopting an
ordinance, in effect exercising a ministerial function, its enactment is
administrative and not subject to referendum. Menendez v, City of Union
City, 211 N.J. Super. 169, 511 A.2d 676 (App. Div. 1986).

N.M., Johnson v. City of Alamegordo, 1998-NMS3C-004, 121 N.M. 232,
910 P.2d 308 (1996).

Wash. Seattle Bldg. and Const. Trades Council v. City of Seattls, 94
Wash. 2d 740, 620 P.2d 82 (1980).

TCal. W. W. Dean & Associates v. City of South San Francisco, 180
Cal. App. 3d 1368, 236 Cal. Rpir. 11 (1st Dist. 1987) (amendment plan
pursuant to Endangered Species Act).

Wash. Priorities First v. City of Spokane, 93 Wash, App. 406, 968
P.2d 431 (Div, 3 1998).
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nature.®

This does not mean that in every instance state regulation
necessarily preempts the power of voters to act through
initiative or referendum.® For example, a governmental code
requiring cities and counties to balance housing needs
against public service needs before passing a growth control
ordinance has been deemed not applicable to growth control
ordinances enacted by means of the initiative process.” The
question is whether the legislature intended to preempt local
guthority and thereby preempt the power of the voters to
act.”! Where discretion is left to the local government as to
what it may do, when the local government acts, it acts
legislatively and its actions are subject. to the normal
referendum procedure,'” The courts have noted that the
constitutional provisions conferring the initiative and
referendum are placed within the article defining and
delegating the state’s legislative powers, and have taken
cognizance of the ways in which the conduct of gavernment
would be seriously hampered were the initiative and
referendum to be used to compel or bar “administrative” acts

®Nev. Eller Media Co. v. City of Reno, 118 Nev. 767, 59 P.3d 437
(2002); Garvin v. Ninth Judicial Dist. Court ex rel. County of Douglas, 118
Nev, 749, 59 P.3d 1180 (2002).

.0, Town of Hilton Head Island v. Coalition of Expressway Op-
ponents, 307 8.C. 449, 416 S.E.2d 801 (1992).

Wash, Priorities First v, City of Spokane, 93 Wash. App. 406, 968
P.2d 431 (Div. 3 1998).

8Cal. Yost v. Thomas, 36 Cal, 3d 561, 206 Cal. Rptr. B01, 685 P.2d
1152 (1984).

Mont. Town 6f Whiteheall v. Preece, 1998 MT 53, 9288 Mont, 55, 966
P.2d 743 (1998).

19Cial, Committee of Seven Thousand v. Superior Court, 45 Cal. 3d 481,
947 Osal, Rptr. 362, 754 P.2d 708 (1988) (statute giving exclusive authority
to city councils not permitting initiative); Building Industry Assn, v. City
of Camarillo, 41 Cal, 8d 810, 226 Cal. Rptr. 81, 718 P.2d 68 (1988).

10al. Yost v. Thomas, 36 Cal. 3d 561, 205 Cal. Rptr. 801, 685 P.2d
1162 (1984).

1201, Yost v. Thomas, 36 Cal, 3d 561, 206 Cel. Rptr. 801, 885 P.2d
1152 (1984).

N.J. Menendez v. City of Union City, 211 N.J, Super, 169, 511 A.2d
676 (App. Div, 1988) (even though suthority to legisldte delsgated by state
law).

§.D. Wang v. Patterson, 469 N.W.2d 577 (8.D. 1891),
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by elected officials.™

Actions relating to subjects of a permanent and general
character are usually regarded as legislative, and those
providing for subjects of a temporary and special character
are regarded as administrative.” In thig connection an

"Gglo. Witcher v. Canon City, 716 P.2d 445 (Colo. 1986), citing this
treatise.

Or. Foster v. Clark, 309 Or. 464, 790 P.2d 1 ( 1990) (proposed initia-
tive for renaming of strest as administrative activity not subject to initin-
tive and referendum process); Amalgamated Tyansit Union-Division 757
v. Yerkovich, 24 Or. App. 221, 545 P.2d 1401 (19786).

8.0, Town of Hilton Head Island v. Coalition of Expressway Op-
ponents, 307 8.C, 449, 415 S.E.23 801 (1992).

Wash. Priorities First v. City of Spokane, 93 Wash. App. 406, 868
P.2d 431 (Div. 3 1998). :

Wis. Save Our Fire Dept. Paramedics Committee v. City of Appleton,
%}% Wis. 2d 366, 389 N.W.2d 48 (Ct. App. 1086), citing this treatise (8rd
14440 Fritz v. City of Kingman, 191 Ariz. 432, 957 P.2d 337 (1998),

Cal, Arnel Development Co. v. City of Costa Mesa, 98 Cal. App. 3d
567, 159 Cal. Rptr. 592 {4th Dist. 1979), opinion vacated, 28 Cal. 8d 511,
169 Cal, Rptr. 904, 620 P.2d 565 (1980) (rezoning ordinance adjudicatory).

Colo. City of Idaho Springs v. Blackwell, 781 P.2d 1250 (Colo. 1987),
Tgéi):cher v. Canon City, 716 P.2d 445 (Cole. 1986), citing this treatise (8rd

Conn, Vibert v, Board of Edue. of Regional School Dist. No. 10, 260
Conn. 187, 793 A.2d 1076, 163 Ed. Law Rep. 866 (2002). ;

Kan. State ex rel. Frank v..Salome, 167 Kan. 766, 208 P.2d 198 (1949).

Mo. State ex rel. Whittington v. Strahm, 374 8.W.2d 127 (Mo, 1863)
(water fluoridation as new and permanent municipal policy), citing this
treatise; Anderson v, Smith, 377 S W.2d 554 (Mo. Ct. App. 1964), quoting
this treatise.

Nev. Citizens for Public Train Trench Vote v. City of Reno, 118 Nev.
574, 53 P.3d 387 (2002).

N.J. Cuprowski v. City of Jersey City, 101 N.J, Super. 15, 242 A.2d
873 (Law Div. 1968), aff'd, 103 N.J. Super. 217, 247 A.2d 28 (App. Div.
1968), quoting this treatise.

NM. Johnson v, City of Alamogordo, 1996-NMSC-004, 121 N.M. 282, -
910 P.2d 308 (1996) (utility rates a8 administrative). ,

Okla. Fite v. Lacey, 1984 OK 83, 691 P.2d 901, 120 LR.R.M. (BNA)
3017 (Okla. 1984), quoting this treatise.

Or. Monghan v. Funk, 137 Or. 580, a3 P.2d 778 (1931), quoting this
treatise.

Tex, City of Austin v. Findlay, 538 S.W.2d 9 (Tex. Civ. App. Austin
1976), quoting this treatise.
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ordinance which shows an intent to form a permanent rule
of government until repealed is one of permanent operation.’®
Obviously, details which are essentially of a fluctuating sort,
due to economic or other conditions, cannot be set up in and
by an ordinance to be submitted to the vote of the people.®

‘Va. Whitehead v. H & C Development Corp., 204 Va. 144, 120 SE2d
691 (1988), citing this treatise. ¢ N

~ Wash. Citizens for Financially Responsible Government v. City of
Spokane, 99 Wash. 2d 335, 662.P.2d 845 (1988); Seatile Bldg, and Const,
Trades Council v. City of Seattle, 94 Wagh. 2d 740, 620' P.2d 82 (1980,
quoting this treatise; Prioritles First. v, City of Spokane, 93 Wash. App,
406, 968 P,2d 491 (Div. 8 1998). o T

Wis. Save Our Fire Dept. Paramedies Committee v. City of Appleton;
131 Wis. 2d 3686, 389 N:W.2d 48 (Ct. App. 1986), citing this freatise; Btate .
ex rel. Becker v. Comimon Cotincil of City of Milwaukee, 101 Wis, 2d 680,
305 N.W.2d 178 (Ct. App. 1981) (demand for removal of police chief. .
administrative action); Heider v. Common Counil: of City of Wauwatosa, .
37 Wis, 24 466, 156 N.W.2d 17 (1867, quoting this treatise. =

"“Ala, Hawkins v, City of Birmingham, 248 Ala. 692, 29 Bo. 2d 28Y

(1947). T e w w e E

Colo. City of Idaho-Springs v. Blackwell, 731 P:2d 1250 (Calo. 1087); . :
citing this treatize § 16:54-(3d Bd). . . o e

Conn,; Vibert v. Board of Educ. of Regionsl Schiool Dist. No, 10, 980
Conn, 167, 793 A.2d 1076, 163 Ed. Lew Rep. 866 (2002). -~ -,

‘Nev. Citizens for Public Train Trench Vite v. City of Reno, 118 Nev,
574, 58 P.3d 387 (2002). : _ ]

" Olsla, In 16 Referendim Petition No. 1068-1 of Oity of Norman, 1970:
OK 148, 475 P.2d 981, 2 Empl. Prac, Dec. (CCH) { 10363 {Okla. 1970) -
(uniform, permanent gnd -universal rule subject to referendum). .

Tex. City of Austin v. Findlay, 538 8.W.2d 9 (Tex. Civ. App.. Austin .
1976), quoting this treatite, -~ ‘ .
 Wis. Save Our Fire Dapt. Paramedics Committee v. City of Appléton, .
131 Wis. 2d 366, 389 N.W.2d 43 (Ct. App. 1988), citing this tredtise (3rd -
Fd); Heider v. Common Couneil of City of Wauwatosa, 87 Wis.-2d 466, 166 . -
N.W.2d 17 (1987), quoting this treatise. ' ‘ k

18A1a, Hawkins v. Gity of Birmingham, 248 Ala.-692, 29 So. 2d 281

(1947). S A ‘ '
* Fla. State v. City of St. Petershurg, 61 So. 94 416 (Fla. 1952), quoting
this treatise, ' . ' - -
111, Petition of Mitchell, 44 TIL. App. 2d 361, 194 N.E.2d 560 (2d Dist.
1068) (fixing of water rates), citing this treatise. 8
N.d. Cuprowski v. City of Jersey City, 101 N.J. Super. 15, 242 A2d" .
878 (Law Div. 1968), affd, 108 N.J. Super. 917, 247 A.2d 28 (App: Div., ...
1968), quoting this treatise. . 1

N.M. Johnson v. City of Alamogorda, 1996-NMSC-004, 121 NM 282,
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The test of what is a legislative and what is an administra-
live proposition, with respect to the initiative or referendum,
has further been said to be whether the proposition is one to
make new law or to execute law already in existence.” The

910 P.2d 308 (1996).

Okla. Fite v. Lacey, 1984 -OK 83, 691 P.2d. 001, 120 L.R:R:M. (BNA)
3017 (Okla. 1984), quoting this treatise. T I

Tex. City of Austin v. Findlay, 538 8.W.2d 9-(Tex. Civ.- App. “Austin
1978), quoting this treatise. e s : o

Wis, Save Our Fire Dept. Paramedics Committee v. City of Appleton,
131 Wis. 2d- 366, 389 N.W.2d 43 (Ct. App:-1986), citing this treatise (3rd
fd); Heider v. Common Council of City of Wauwatosa, 37 Wis. 2d 466, 155
N.W.2d 17 (1967), quoting this freatise. ¢ 2 ;

1A, Fritz v. City of Kingman, 101 Ariz, 482, 957.P.2d 337 (1998);
Wennerstrom.v. City of Mesa, 169 Ariz. 486, 821 P.2d 146 (1991), citing
this treatise. . - -
Ark, Gregg V. Hartwick, 292 Ark. 528, 731 8.W.24 766 (1987).
Colo. City of Idaho Springs v. Blackwell; 731 P.2d 12560 (Colo. 1987).
Conn. Vibert v. Board of Educ. of Regional School Dist. Na. 10, 260
Conn. 167, 793°A.2d 1076, 163 Ed. Law Rep. 866 (2002).

Mo. Anderson v. Smith, 877 8,W.2d 554 (Mo. Ct. App. 1964), quoting
this treatise; State ex rel. Whittington v, Strahm; 374 8.W.2d 127 (Mo,
1983) (determination to fluoridate water supply was legislative act), citing
this treatise. - o o | - -

Mont. Town of Whitehall v. Preece, 1998 MT 53, 288, Mont. B5, 956
P.od 743 (1998); City of Billings v, Nore, 148 Mont. 96, 417 P.2d 458
(1966). ' ' , -

Nev. Eller Media Co. v. City of Reno, 118 Nev. 767, 59 P.3d 437
(2002); Garvin v. Ninth Judicial Dist. Court ex rél. County of Douglas, 118
Nev. 749, 59 P.8d 1180 (2002). S p e R

N.M. Johnson v. City of Alamogordo, 1996-NMSC-004, 121 N.M. 232,
910 P.2d 308 (1996). ~ A

Ohio, Myers v. Schiering, 27 Ohio St. 2d 11, 56 Ohio Op. 2d 6, 271
N.E.2d 864 (1971) (approval of sanitary landfill not subject to referendum);
State ex rel. Barberis v. City of Bay Village, 81 Ohio Mis¢. 208, 59 Ohio
Op. 2d 366, 60 Ohio Op. 2d 382, 281 N.E.2d 209 (C.P. 187 1),

Or. Lane Transit Dist..v. Lane County, 327 Or. 161, 957 P2d 1217
(1998); Whitbeck. v. Funk, 140 Or. 70, 19 P.2d.1019 (1932) (purchase of
coal estate s not legislative); Amalgamated Transit Union-Division 767 v.
Yerkovich, 24 Or. App: 221, 545 P.2d 1401 (1876). o

8,C. Town of Hilton Head Island v. Coglition of BExpressway Op-
ponents, 307 8.0. 448, 415 S.B.2d 801 (1992). £

Tex. City of Austin v. Findlay, 538 8.W.2d 9 (Tex. Civ. App. Austin
1976), quoting this treatise. o

Utah. Low ¥. City of Monticello, 2002 UT 90, 54 P.3d 1153 (Utah
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power to be exercised is legislative in its nature if it
prescribes & new policy or plan; whereas, it is administrative
in its nature if it merely pursues a plan already adopted by
the legislative body itself, or some power superior to it

2002).

Va. Whitehead v. H & C Development Corp., 204 Va, 144, 120 8.E.2d
691 (1963), citing this freatise.

Wash. Seattle Bldg. and Const, Trades Council v. City of Seattle, 94
Wach, 24 740, 620 P.2d 82 (1980), quoting this treatise; Priorities First v.
City of Spokane, 93 Wash. App. 406, 968 P.2d 431 (Div, 3 1998).

W%s. Save Our Fire Dept. Pavramedics Commitee v. City of Appleton,
131 Wis. 24 366, 389 N.W.2d 43 (Ct. App. 1986), citing this treatise (Srd
Ed); Heider v. Common Council of City of Wauwatosa, 37 Wis. 24 466, 156
N.W.2d 17 (1967), quoting this treatise.

4 iz, Wennerstrom v. City of Mesa, 169 Ariz. 485, 821 P.2d 146
(1991), citing this treatise.

Avk, Gregg v. Hartwick, 292 Ark. 528, 731 8.W.2d 786 (1987).

Cal. Hughes v. City of Lincoln, 282 Cal. App. 2d 741, 48 Cel. Rptr.
306 (3d Dist. 1968), citing this treatise; O’Loane v. O'Rourke, 231 Cal.
App. 2d 774, 42 Cal. Rptr. 283 (24 Dist. 1965), quoting this treatise; People
v. Smith, 184 Cal. App. 2d 606, 7 Cal. Rptr. 607 (2d Dist. 1960), quoting
thig treatise.

Colo. City of Idaho Bprings v. Blackwell, 731 P.2d 1250 (Colo. 1987)
(purchasing site for city hall and relocating historic gchoolhouse for
renovation constituting administrative matters); Witcher v. Canon City, -
716 P.2d 445 (Colo. 1986), citing this treatise (3rd Ed); City of Aurara v.
Zwerdlinger, 194 Colo. 192, 571 P.od 1074 (1977) (utility rate increase).

Conn, Vibert v. Board of Educ. of Regional School Dist. No. 10, 260
Conn. 187, 793 A.2d 1076, 168 Ed, Law Rep. B66 (2002).

Til. People v. City of Centralia, 1 Ill. App. 2d 228, 117 N.E.2d 410 (4th
Dist. 1853). ,

Ky. Seaton v. Lackey, 298 Ky. 188, 182 3.W.2d 336 (1944);City of
Newport v. Gugel, 342 S.W.2d 517 (Ky. 1860).

Mo. Reynolds v. City of Independence, $03 8.W.24 129 (Mo. Ct. App.
W.D. 1985), quoting this treatise; "Anderson v. Smith, 377 8.W.2d 564 (Mo.
Ct. App. 1964), quoting this treatise,

Mont. Dieruf v. City of Bozeman, 173 Mont. 447, 568 P.2d 127 (1977)
(overruled by, Town of Whitehall v. Preece, 1998 MT 53, 288 Maont. 55,
986 P.2d 743 (1998)) (assessment to pay for off-street parking facility).

Nev. Eller Media Co, v. City of Reno, 118 Nev. 767, 89 P.3d 437
(2002); Gaxvin v. Ninth Judicial Dist. Court ex. rel. County of Dougles, 118
Nev. 749, 59 P.3d 1180 (2002).

N.M. Johnson v. City of Alamogordo, 1096-NMSC-004, 121 N.M, 232,
91p P.2d 308 (1996).

§.C. Town of Hilton Head Island v. Conlition of Bxpressway Op-
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EnACTMENT 0F ORDINANCES § 16:54

Similarly, an act or resolution constituting a declaration of
public purpose and making provision for ways and means of
its accomplishment is generally legislative as distinguished
from an act or resolution which merely carries out the policy
or purpose already declared by the legislative body.” In ap-
plying the “legisiative” versus “administrative” test digtin-
guishing on the basis of “new policy or plan” versus “pursuit
of plan already adopted,” the court will apply a liberal rule
of construction so that, for example, a resolution approving
an annexation has been construed as municipal legislation

ponents, 307 8.C. 448, 415 8.E.2d 801 {1992).

Utah, Low v. City of Maonticello, 2002 UT 90, 54 P.3d 1163 (Utah
2002).

Va, Whitehead v. H & C Development Corp., 204 Va. 144, 125 S.E.2d
601 {1963), citing this treatise.

Wash. Heider v. City of Seattle, 100 Wash. 2d 874, 675 P.2d 597
(1984); Seattle Bldg. and Const. Trades Council v. City of Seattle, 94
Wash. 2d 740, 620 P.2d 82 (1980), quoting this treatise; Leonard v. Bothell,
87 Wash 2d 847, 557 P2d 1306 (holding amendment of zoning code
administrative function), quoting this treatise.

Referendum petition concerning ordinance enacting business and oc-
cupation tax concerned legislative matter since ordinance did not concern
a preexisting policy of municipality but rather a new tax and since in ad-
dition, title and language of ordinance were phrased as new law, Citizens
for Financially Responsible Government v. City of Spokane, 90 Wagh. 2d
339, 662 P.2d 845 (1983); Priorities Pirst v, City of Spokane, 98 Wash,
App. 406, 968 P.2d 431 (Div. 3 1998).

Wis. Save Our Fire Dept. Paramedics Committee v. City of Appleton,
191 Wis. 2d 966, 389 N.W.2d 43 (Ct. App. 19886), citing this treatice
(ordinance establishing emergency medical services as legislative); Heider
v. Camman Coungil of City of Wauwatosa, 97 Wis. 24 468, 155 N.W.2d 17
(1967), quoting this treatise.

Wa iz, Wennerstrom v. City of Mesa, 169 Ariz. 485, 821 P.2d 146
(1991), citing this treatise.

Cal. Reagan v. City of Sausalito, 910 Cal. App. 24 618, 26 Cal. Rptr.
778 (1st Dist, 1962), citing this treatise; People v. Smith, 184 Cal. App. 2d
606, 7 Cal. Rptr. 607 (2d Dist, 1960); Duran v. Cassidy, 98 Cal. App. 3d
574, 104 Cal. Rptr. 7983 (Bth. Dist. 1972).

Nev, Bller Media Co. v. City of Reno, 118 Nev, 767, 59 P.3d 437
(2002); Garvin v, Ninth Judicial Dist. Court ex rel. County of Douglas, 118
Nev. 749, 59 P.3d 1180 (2002), A

N.M..Johnson v. City of Alamogordo, 1906-NMSC-004, 121 N.M. 232,
910 P.2d 308 (1996). .

Ohio. State ex rel. Barberis v. Gity of Bay Village, 31 Ohio Misc. 203,
59 Ohio Op. 24 366, 60 Ohio Op. 2d 382, 281 N;E.’Ed 209 (C‘._P. 1971) {ap-
proval of low-income housing project implementing faderal statute),
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§ 16:64 MuiciPaL CORPORATIONS

in that it was characterized as a new law to which referen-
dum powers apply.” The distinction between “legislative”
and “administrative” matters is the distinction between mak-
ing laws of general applicability and permanent nature, on
the one hand, as opposed to decisions jimplementing such
general rules, on the other. Whether a particular municipal
activity is administrative or is legislation often depends not
on the nature of the action but the nature of the legal
framework in which the action occurs.”

An ordinance need not directly affect the general public in
order to be legislative within the contemplation of an initia-
tive and referendum statute; the public may be indirectly
benefited by its direct effect on some of the employees of the
city.?® Furthermore, the form of a municipal procedure will
be disregarded and the substance of its act, as administra-
tive or legislative, will be considered in determining the ap-
plicability to it of laws pertaining to referendum.” Where a
matter is of local rather than statewide concern, a local deci-

Nade Grepe v. Hartwick, 292 Ark, 528, 731 S.W.2d 766 (1987).

Or. Lane Transit Dist. v. Lane County, 397 Or. 161, 967 P.2d 1217
(1998).

Liberal rule of construction, see § 16:60.

215 rig. Fritz v. City of Kingman, 191 Ariz. 432, 957 P.2d 337 (1998).

Conn. Vibert v. Board of Educ. of Regional School Dist. No. 10, 260
Conn. 167, 793 A.2d 1076, 163 Ed. Law Rep. 866 (2002).

Nev. Eller Media Co. v. City of Reno, 118 Nev. 767, 59 P.3d 437 .
(2002); Garvin v, Ninth Judicial Dist, Court ex rel, County of Douglas, 118
Nev. 748, 59 P.3d 1180 (2002). - ,

™N.M. Johnson v. City of Alamogordo, 1996-NMSC-004, 121 N.M, 232,
910 P.2d 308 (1996). ‘

Or. Foster v. Clark, 309 Or. 464, noo P.2d 1 (1990). ,

8.C. Town of Hilton Head Igland v. Coalition of Expressway Op-
ponents, 807 8.C, 449, 415 S.E.2d 801 (1992). . ,

Utah, Low v. City of Monticello, 9002 UT 90, 54 P.8d 1153 (Utah
2002).

24 1. Fritz v. City of Kingmen, 191 Ariz. 432, 957 P.2d 337 (1998),

Or. Poster v. Clark, 309 Or. 464, 790 P.2d 1 (1990) (street renamng
as administrative because administrative framework existed covering that
gubject matter).

215, Hawkins v. City of Birmingham, 248 Ala. 692, 29 So. 2d 281
(1947).

%p1a. Hawkins v. City of Birmingham, 248 Ala. €92, 29 Bo. 2d 281
{1947)1 (measure not permanent simply by putting in form of erdinance).
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ExacTMENT OF ORDINANCES § 16:64

sion v.vhich is intrinsically legislative retains that character
even in the presence of a state law authorizing or setting
limits on the particular field of action.”

Whether an ordinance is subject to initiative or referendum
is a judicial question.”” While the general rule is that a court
will refrain from determining the validity of a proposed law
prior to enactment, including an initiative or referendum
measure, there are exceptions.” One exception is where the

Mo. Williams v. City of Kirkwood, 537 §.W.2d 571 (Mo. Ct. App.
1978), quoting this treatise; State ex rel. Whittington v. Strahm, 374
g W.2d 127 (Mo, 1963), citing this treatise (routine purchase ordinance,
ordinarily administrative). .

Neb. Hoover v. Carpenter, 188 Neb. 405, 197 N.W.2d 11 (1972),

%(al, Hughes v. City of Lincoln, 282 Cal. App. 2d 741, 43 Cal. Rptr.
306 (3d Dist. 1965).
%118, Perkins v. City of Chicago Heights, 47 F.3d 212 (Tth Cir. 1995)
(changing units of home rule authority).
Ariz. Fritz v. City of Kingman, 191 Ariz, 432, 057 P.2d 337 (1998).
Ark. Moorman v. Priest, 310 Ark. 526, 837 8.W.2d 886 (1992).

Cal. DeVita v. County of Napa, 9 Cal. 4Ath 763, 38 Cal. Rptr. 2d 699,
880 P.2d 1019 (1995); Voters for Responsible Retirement v. Board of
Supervisors, 8 Cal. 4th n65, 35 Cal. Rptr, 2d 814, 884 P.2d 645 (1994).

Colo. City of Idaho Springs v. Blackwell, 781 P.2d 1250 (Colo. 1987).

Conn. Vibert v. Board of Educ. of Regional School Dist. No. 10, 260
Conn. 167, 793 A.2d 1076, 163 Ed. Law Rep. 866 (2002).

Mich. MGM Grend Detroit, LLC v. Community Coalition for
Empowerment Ine., 465 Mich. 303, 633 N.w.2d 867 (2001).

Mont. Town of Whitehall v. Preece, 1998 MT 53, 288 Mont, 55, 856
P.2d 743 (1998).

Nev. Eller Media Co. v. City of Reno, 118 Nev, 767, 59 P.3d 437
(2002); Garvin v. Ninth J udicial Dist, Court ex rel, County of Douglas, 118
Nev. 749, 59 P.3d 1180 (2002).

N.M. Johnson v. City of Alamogordo, 1906.NMSC-004, 121 N.M. 232,
910 P.2d 308 (1996).

Ohio. State ex rel. Barberis v. City of Bay Village, 31 Obio Misc. 208,
59 Ohio Op. 2d 366, 60 Chio Op. 2d 382, 281 N.E.2d 209 (C.P. 1971).

Or. Lane Transit Dist. v. Lane County, 397 Or. 161, 9567 P.2d 1217
(1998); Foster v. Clark, 309 Or. 464, 790 P.2d 1 (1990). :

8.C. Town of Hilton Head Island v. Coalition of Expressway Op-
ponents, 307 g.C. 449, 415 8.E.2d 801 (1992).

8.D. State ex rel, Lindstrom v. Goetz, 73 S.D. 638, 47 N.W.2d 568
{18561). -

My iz, Sagglo v. Connelly, 147 Ariz. 249, 709 P.2d 874 (1985)
(consideration of whether initiative defective in form).
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§ 16:54 Muwicipar, CORPORATIONS
proposed law 1is beyond the scape of the initiative or
referendum power,? although a challenge on this ground has
been refused as presenting a nonjusticiable controversy gince
the proposition may be rejected if first submitted to the
clectorate.”® However, if the initiated ordinance ie facially
defective, the courts may undertake preelection review.”
The public does not have a right to obtain a vdte to enact

Ark. Moorman v. Priest, 310 Ark. 525, 837 8. W.2d 886 (1892),
Mo. Writ of prohibition on substantive grounds issuable only if such

grounds are clear and well settled as to constitute form, State ex rel. Trot-
for v. Cirtin, 941 S,W.2d 488 (Mo, 1997).

Or. Foster v. Clark, 309 Or. 464, 790 P.2d 1 (1990) (legal characteriza-
tion of legislation as within judieial province).

Nev. Garvin v. Ninth Judicial Dist. Court ex rel. County of Douglas,
118 Nev. 748, 59 P.2d 1180 (2002); Citizens for Public Train Trench Vote
v. City of Reno, 118 Nev, 574, 53 P.8d 387 (2002). ,

8.C. Town of Hilton Head Island v. Coalition of Expressway Op-
ponents, 307 &.0, 449, 415 8.E.2d 801 (1992).

Wash. Seattle Bldg. and Const. Trades Council v. City of Seattle, 94
Wagh. 2d 740, 620 P.2d 82 (1980).

%) iz, Saggio v. Connelly, 147 Ariz. 240, 708 P.2d 874 (1985)
(disincorporation of city).

Cal. Rince initiative proposition which would require that city submit
to voters for their approval any revenue raising measure before measure
could be implemented was in conflict with state law, propoged initiative
ordinence was invalid. City of Atascadero v. Daly, 136 Ceal. App. 3d 466,
185 Cal. Rptr. 228 (5th Dist. 1982). :

Or. Foster v. Clark, 309 Or. 464, 790 P.2d 1 (1990) (legal characteriza-
{ion of legislation as within judicial province).

Nev. Citizens for Public Train Trench Vote v. City of Reno, 118 Nev.
574, 53 P.3d 387 (2002).

Pa. Hempﬁeld'}Schuol Dist. v. Election Bd. of Lancaster County, 133
Pa. Commw. 85, 574 A.2d 1190, 60 Ed. Law Rep. 827 (1990) (only school
district ag having authority to submii, referendum on school finaneing).

8.0, Town of Hilton Head Island v. Coalition of Expressway Op-
ponents, 307 &.C. 449, 415 S.E.2d 801 (1992).

Wash. Seattle Bldg. and Const. Trades Council v, City of Seattle, 84
Wash. 2d 740, 620 P.2d 82 (1980).

ey, Green v. City of Lubbock, 627 g W.2d 868 (Tex. App. Amarillo
1981), writ refused n.r.e., (June 9, 1982); Coalson v. City Council of
Victoria, 610 S.W.2d 744 (Tex. 1980).

%Nev. Citizens for Public Train Trench Vote v. City of Reno, 118 Nev.
574, 53 P.3d 387 (2002).

§,C. Town of Hilton Head lsland v. Coalition of Expressway Op-
ponents, 307 8.C. 449, 415 S.E.2d 801 (1992)-

qii
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' NACTMENT OF ORDINANCES . § 16:65

invalid legislation.”® The construction of initiative and
referendum statutes as including only legislative measures
is controlled by their language as well as the inherent nature
of the question.® The word “ordinance” in a provision for
referendum has frequently, and almost universally, been
construed to mean ordinances which are legislative in char-
acter,”® particularly where it is further provided that an
ordinance adopted under such provision cannot be repealed
or amended except by a vote of the people.®

$16:55 Measures submissible—Police and emergency
measures

Research References ;
Am. Jur. 2d, Initative and Referendum § 15

The power of initiative or referendum is extended by some
congtitutions, statutes or charters to all laws or ordinances
of municipalities except such as may be necessary for the
immediate preservation of the public health, peace, or safety,
or support of the state government and its existing public
institutions.! Indeed, the power of initiative or referendum

#g 0. Town of Hilton Head Islend v. Coalition of Expressway Op-
ponents, 307 8.C. 449, 415 S.E.2d 801 (1992).

%p15 Hawkins v. City of Birmingham, 248 Ala. 692, 29 So. 2d 281
(1047), _

¥Cgl, Housing Authority of City of Eureka v. Superior Court in and for
Humbaldt County, 35 Cal. 2d 550, 219 P.2d 457 (1950) (“ordinance or
measure”). ' )

Mo. Carson v. Oxenhandler, 334 8.W.2d 394 (Mo. Ct. App. 1960).

319, Hawkins v. Cify of Birmingham, 248 Ala, 892, 29 So. 2d 281

(1947).

(Section 16:55] _

1Ark. Burroughs v. Ingram, 319 Ark, 530, 893 S.W.2d 319 (1995).

Colo. Shields v. City of Loveland, 74 Colo. 27, 218 P. 913 (1823);
Witkin Homes, Inc. v. City and County of Denver, 31 Colo. App. 410, 504
P.ad 1121 (1972) (precluding referendum by declaring necessary for im-
mediate preservation of health and safety).

Fla. Scott v, City of Orlando, 173 Sa. 2d 501 (Fla. Dist. Ct. App, 2d
Dist. 1966). .

Mo, Murray v. City of St. Louis, 847 8.W.2d 74 (Mo. Ct. App: E.D.
1097); State ex rel, Tyler v, Davis, 443 §.W.2d 625 (Mo. 1869); State ex
rel. Schmill v. Carr, 238 Mo. App. g30, 208 S.W.24 670 (1847).

Ohio. State ex rel. Snyder v. Board of Elections of Lucas County, 78
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§ 16:56 . Municipal. CORPORATIONS

often is not applicable to emergency police legislation.?
Sometimes it is the rule that an ordinance with an emergency
clause takes immediate effect subject to the right of the
electorate to rescind it within the time within which all
ordinances are subject to referendum.’ Tt may be noted that
state legislation providing for local approval in a particular
matter has been fermed an emergency measure and held

Ohio App. 194, 33 Ohio Op. 519, 69 N.E.2d 634 (6th Dist. Lucas County
1946) (constitutional exemptions not applicable to municipal legislation),
S.D. State v, Davis, 41 8.D. 827, 170 N.W. 519 (1919); Christensen v.
Carson, 533 N.W.2d 712 (S.1. 1995).
Wash. State v. Hinkle, 161 Wash. 652, 297 P. 1071 {1931); Whatcom
County v. Brisbane, 125 Wash. 2d 345, 884 P,2d 1326 (1994); State ex rel.
Gray v. Martin, 29 Wash. od 799, 189 P.2d 687 (1948).

25 rle, Burroughs v. Ingram, 319 Ark. 530, 803 8.W.2d 319 (1995).

Fla, Scott v. City of Orlando, 178 So. 2d 501 (Fla. Dist. Ct. App. 2d
Dist. 1965). '

Til. Buck v. City of Danville, 350 TIl. App. 519, 113 N.E.2d 186 (34
Dist. 1953).

Mo. State ex rel. Boatmen’s Nat. Bank of 8t. Louis v. Webster Groves
General Sewer Dist. No. 1 of 8t. Louis County, 327 Mo, 594, 37 5.Ww.2d
005 (1981); State ex rel. Whittington v. Strahm, 366 S.W.2d 406 (Mo. Ct.
App. 1963), transferred to Mo. S. Ct., 374 g.W.2d 127 (Mo. 1988) (water
fluoridation not emergency measure); State ex rel. Schmill v. Carr, 239
Mo. App. 938, 208 S.W.2d 670 (1947).

Ohio. State ex rsl. Tesier v. Board of Elections of Ottawa County,
174 Ohio St. 15, 21 Ohio Op. 2d 107, 185 N.E.2d 762 (1962); State ex rel.
City of Fostoria v. King, 154 Ohio St. 218, 43 Ohio Op. 1, 94 N.E.2d 697
(1950); Shryock v. City of zanesville, 92 Ohio St. 876, 110 N.E. 837 (1915),

Okla. In re Referendum Petition No. 1, Town of Haskell, 1938 OR
131, 182 Okla. 419,77 P.2d 1152 (1938).

Or. Greenberg v. Lee, 196 Or. 157, 248 P.9d 324, 35 ALR.2d 567
(1952); Thielke v. Albee, 79 Or. 48, 183 P. 793 (1915).

Tex. Denmean v. Quin, 116 8. W.24 788 (Tex. Civ. App. San Antonio
1088), writ refused (emergency ordinance levying ad valorem property
tax).

Wash. State v. Hinkle, 161 Wash. 652, 207 P. 1071 (1831); Ammold v.
Carroll, 106 Wash. 241, 179 P. 801 (1919).

Taking effect of emergency ordinances, § 15:37.

357k, Railey v. City of Magnolia, 197 Ark. 1047, 126 8.W.2d 273 (1939).

Colo. McKee v. City of Louisvilie, 200 Colo. 528, 616 P.24 969 (1980).

Okla. Quinn v, City of Tulsa, 1989 OK 112, 777 P.2d 1331 (Okla.

1989) (ordinance clause allowing emergency ordinance or resolution o be
immediately effective as presumptively correct and hinding).
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ExacrMveNT oF ORDINANCER 8 16:56

valid.* It is noteworthy, too, that the state constitution itself
may declare that certain kinds of measures may not be
congtrued as urgency measures.’ -

In some jurisdictions, a constitutional exception from the
referendurmn process any laws which were enacted for health
or safety, does not apply to the initiative process.’

In some instances, for an ordinance not to be subject to
referendum, it is necessary that it contain a statement of
emergency or urgency.” Sometimes such a requirement is
desmed to be mandatory and not directory or advigory.®
Specification of an actual existing public emergency may be
required.’ A mere statement that passage of the ordinance is

40al. Davis v. Los Angeles County, 12 Cal. 24 412, 84 P.2d 1034 (1938)
(act establishing pension system).

1. See Geasick v. Dunlap Public Library Dist. of Peorin County, 164
[1l. App. 3d 2382, 115 Ill. Dec. 489, 517 N.E.2d 1176 (84 Dist. 1987).

5Cal. Klassen v. Burton, 110 Cel. App. 2d 539, 243 P.2d 28 (1st Dist.
1052) (creating or abolishing office).

5g.1). Christensen v. Carson, 583 N.W.2d 712 (3.D. 1995).

T Askz, Burroughs v. Ingram, 319 Ark. 530, 893 8,W.2d 319 (1995) (no
statement or fact showing existence of emergency requiring immediate
change in procedure for calling special mestings).

Mo. Murray v. City of St. Louis, 947 g.W.2d 74 (Mo. Ct. App. E.D.
1997); State ex rel. Schmill v. Carr, 239 Mo, App. 939, 208 S.W.2d 670
(1947).

Ohio. State ex rel. Lipovsky v, Kizak, 16 Ohio St. 2d 27, 44 Ohio Op.
od 16, 238 N.E.24 777 (1968) (emergency income tax to maintain essential
services); Tamele v. Brinkman, 30 Ohio Misc. 49, 59 Ohio Op. 2d 202, 284
N E.2d 210 (C.P. 1972) (annexation not emergency); State ex rel. Groghan
¢. Rulon, 14 Ohio Op, 2d 91, 84 Ohio L. Abs. 464, 169 N.E.2d 640 (C.P.
1860).

Okla, Quinn v, City of Tulsa, 1989 OK 112, 777 P.2d 1331 (Okla.
1989).

Wash, State ex rel. Gray v. Martin, 29 Wash. 2d 799, 189 P.2d 637
(1948).

8Apk, Burroughs v. Ingram, 319 Ark, 530, 893 S.W.2d 319 (1995)
(statute requiring statement of facts constituting emergency).

Mo. State ex rel. Schmill v. Carr, 239 Mo. App. 939, 203 5.W.24 670
(1947).

%Ark, Burroughs v. Ingram, 319 Ark. 530, 893 S.W.2d 319 (1995) (no

statement or fact showing existence of emergency requiring immediate
change in procedure for calling special meetings).

Cal. West Hollywood Concerned Citizens v. City of West Hollywood,
232 Cal, App. 8d 486, 283 Cal. Rptr. 470 (2d Dist, 1981).
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§ 16:66 Murniicopal, CORPORATIONS -
necessary for immediate preservation of public peace may
not suffice.”® It has been both affirmed™ and denied'® that the
legislative declaration of an emergency is conclusive in
determining that the ordinance is exempt from application
of the referendum laws:™ It has been ruled that courts have

1989?1&1&. Quinn v. City of Tulsa, 1989 0K 112, 777 P.2d 1331 (Okla.

943%11—-. State ex rel, Gray v. Martin, 29 Wash, 2d 799, 189 P.2d 637 .
(1948). .

1o, State ex rel, Schmill v, Carr, 230 Mo. App. 939, 203 5.W.2d 670
(1947). _ ' ;

Okla, Quinn v. City of Tulsa, 1989 OK 112, 777 P.2d 1881 (Okla. '
1989) (determination of existence of emergency in ordinances as
exclusively legislative function). -

Golo, Shields v. City of Loveland, 74 Colo. 27, 218'P. 913 (1928).

1L, Buck v. Gity of Danville, 850 Iil. App. 519, 113 N.E.2d 186 (3d
Dist. 1953). ‘ _

Mo, Murray v. City of 8. Louis, 947 S.W.2d 74 (Mo. Ct. App. E.D.
1997). : - |

Ohio. State ex el Tester v, Board of Flections of Ottawa County, -
174 Ohio St. 15, 21 Ohio Op. 2d 107, 185 N.E.2d 762 (1062).

Okla. Quinn v. City of Tulsa, 1989 OK 112, 777 P.2d 1331 (Okla.
1989) (judgment of emergency as Jegislative function not subject to court -
review). - _ : :

Wash. Matter of McNeill, 113 Wash. 924 3092, 778 P.2d 5§24 (1989)
(charges in petition as ingufficient to establish prima facie case of
misfeasance in office). :

125 k. It is & matter of legislative determination wh ther an emergency
exists that requires the ehactment of an emergency ¢lause, but it-is a
judicial determination whether facts constituting an emergency are stated.
Burroughs v. Ingrang; 319 Ark. 530, 833 5.W.2d 319 (1996).

Cal, Los Angeles County v. City Council of City of Lawndale, 202 Cal.
App: 2d 20, 20 Cal. Rptr. 363 (2d Dist. 1962). '

Ry. Kentucky Ttilities Co. v. Ginsberg, 265 Ky. 148, 72 5.W.2d 788 '

Mo. State ex rel. Schmill v. Carr, 239 Mo. App. 939, 203 8.W.2d 670 -
(1947). 9 ‘ ‘
N.M. Todd v. Tierney, 38 N.M. 15, 27 P.2d 991 (1933). .

90, Murfay v. City of St. Louis, 547 SW.2d 74 (Mo, Ct. App. E.D,
1997). | -
Okla, Quinn v. City of Tulsa, 1989 OK 112, 777 P.2d 1381 (Okla.
1989). - .

Wash. Matter of McNeill, 113 Wash. 2d 802, 778 P.2d 524 (1989).

Conclusiveness of declardtion of emergency, with respect to when
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ExacrMENT OF ORDINANCES § -16:56

power to declare void emergency ordinances where o
emergency exists and where it appears that the purpose is to
preclude a referendum.” However, in judicially determining
whether an ordinance is emergent a court may give great
weight to the declaration of emergency a8 expressed by the
legislative body." The council’s power to defeat a referendum
on legislation by enacting it as an emergency measute has
been.held to be exercisable even after a referendum petition
has.been filed against a nonemexgency ordinance, by passing
an emergency ordinance repealing the ordinance under
referendum and reenacting substantially the same
ordinance.™ ,

In responsé to the growing evidence of a strong relation-
ship between alcohol abuse and crime, a state enacted a lo-
cal option law.” Under the law, any municipal government
that desires to regulate the importation or digtribution of
aleoholic beverages can conduct a referendum election.® Lo-
cal referendum elections are conducted under state supervi-
sion and when the resulis are certified by the state, viola-
tions of any restrictions ‘adopted in the election are subject
to criminal prosecution by the state.” The local option law is
justified as a health and welfare measure.® There is a suf-
ficient, close and substantial relationship between the local
option law and the legislative purpose of protecting the
public health and welfare.?! Such a law is constitutional and
is not a denial of equal protection, due process or the right to

ordinance takes effect, § 16:37.
1y, Joplin v, Ten Brook, 124 Or. 36, 263 P. 893 (1928).

Mo, Murray v. City of St. Louis, 847 5.W.24 74 (Mo. Ct. App. E.D.
1997).
Olla. Quinn v. City of Tulss, 1989 OK 112, 777 P.24d 1331 (Okla.
1989).

Wash. Matter of McNeill, 113 Wash. 2d 202, 778 P.2d 524 (1989);
State ex rel. Gray v. Martin, 29 Wash. 2d 799, 189 P.2d 637 (1948),

%Ohio. State ex rel. Tester v. Board of Elections of Ottawsa Colnty,
174 Ohio St. 15, 21 Ohio Op. 2d 107, 1856 N.E.2d 762 (1962).

17 Atagka, Herrison v, State, 687 P.2d 832 (Alasgka Ct: App. 1984).
185 1aslcas Harrison v, State, 687 P.2d 332 (Alaska Ct. App. 1984).
1 A1aska. Harrison v. State, 687 P.2d 832 (Alaska Ct. App. 1984).
MAjagke, Harrison v. State, 687 P.2d 832 (Alaska Ct. App. 1984).
21 \yaska, Harrison v. State, 687 P.2d 832 (Alaska Ct. App. 1984).

419




§ 16:55 MuwnicirArL CORPORATIONS

privacy.®
§ 16:56. Measiires Submigésible%ﬂlustrations -

Illustrative of the discussion in the preceding sections, the
following have been deemed proper propaositions for initia-
tive or, referendum:’ deannexation of land;* amendment of
bond-issue;® extension of city boundaries;* change of bound-
aries of council ‘districts;® reorganization of city. government,®
transfer of certain school grades into & single schooly” renova-

®Alaska. Harrison v. State, 687 P.2d 332 (Alaska Ot. App. 1084).
[Seotion 16:56] - . L |
Mich. Settles v. Detroit City Clerk, 169 Mich. App. 797, 427 N.-W.2d
188 (1988) (ordinance banning casino gambling.ag subject to initiative).
Propositions that must or need not he submitted, § 16:67.
2Ark. Gregg v. Hartwick, 202 Ark, 528, 731 8.W.2d 766 (1987).
Tl See Gasick v. Dunlap Public Library Dist. of Peoria County, 164 "
Ill. App. 3d 282, 115 0. Dec. 489, 517 N.E.2d 1175 (3d Dist. 1987).
~ Okla. Matter of Referendum Petition Filed with City Clerk of Nor-
man on January 31, 1980, 1980 OK 61, 610 P.2d 243 (Okla. 1980), citing .
this treatise. ' . e .
aN.J. Lawrence v. Schrof, 162 N.J. Super. 375, 392 A:2d 1243 (Law
Div. 1978). _ ' . L,
“*Colo. Leach & Arnold Homes, Inc. v. City of Boulder, 82 Colo. App.
16, 507 P.2d 476 (1973). ‘ :
Ohio. Tamale v, Brinkman, 30 Ohio Misc. 49, 59 Ohio Op. 2d 292,
984 N.E.2d 210 (C.P. 1972). M L
_ g.D. State ex rel. Lindstrom v. Goetz, 73 8.D. 633, 47 N.W.2d 566 -
(1961). " ‘ , _
Annexation elections, Ch 7. _ o
SCtal. Blotter v. Farrell, 42 Cal. 2d 804,270 P.2d 481 (1954).
60,8, Perlsins v. City of Chicago Heights, 47 F.3d 212 (7th Cir, 1985).
(change from strong mayor form of government). '
Ark, Moorman v. Priest, 310 Ark. 525, 837 B.W.2d 886 (1992). .
Conn. Van Deusen v. Town of Watertown, 62 Conn. App. 208, 771
A.2d 176 (2001). S . '
N.Y. Meayor of City of New York v. Couneil of City of New York, 280
AD.2d 380, T21 N.Y.5.2d 39 (1st Dep’t 2001) (local law permitting city.
couneil to designate two persona for mayor’s.appoi_ntmer_xt-.to the police
investigatory board was invalid without a voter refereﬂdum_}; ! ¥
N.J. Gamrin v. Mayor and Couneil of City of Englewoad, 76 N.J.
Super. 555, ]:85 A.2d 55 (Law Div. 1962). :
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tion of county jail® acquisition or construction of a public
utility;® repeal of & “Gay Rights” ordinanee;™ rejection of low-
cost housing -projects;'! need for federal rent control;*
preventing discrimination in employment, piblic accom-

modations and housing;™ zoning™ and rezoning™ of land;

%Cal, Citizens, Against a New Jail v, Board of Supervisors, 63 Cal,
App. 3d 559, 134 Cal, Rptr. 36 (ist Dist. 1976). s .

N.J. Rowson v. Township. Committee of Mentua Tp., 171 N.J7: Super.

199, 408'A.2d 187 (App, Div. 1879): g e 2 R
Ohio. State ex rel, Didelius v. City Commigsiori of City of Sandusky,

131'Ohio St. 356, 6 Ohio Op. 64, 2 N.E.2d 862 (1986). o
35 Reforendum as to municipal ownership of public utility generally, Ch
oNimm. St. Paul Citizens for Hunian Rights-v. City Council of City of
St. Paul, 289 N.W.2d 402, 20 Empl. Prac. Dec. (CCH) 430211 (Minn.
W, L -

iy, City of Cuyahoga Falls, Ohio v. ‘Buckeye Community Hope
Foundation, 538 U.S, 188, 128 8. Ct. 1389, 155 L. Bd: 2d 349 (2003) (hold-
ing no equal protection or substantive due process violations in allowing
gubmigsion. of referendurn on low-incoms housing); City of Bastlake v, For-
est City Enterprises, Inc., 426 U 8. 668, 96 S, Ct. 2358, 49°L, Bd. 2d 132
(1976); James v. Valtierra; 408 U8, 137, 91 8. Ct. 1331, 28 L Ed, 2d 678
{(1971) (use of long-established referendum procedures to reject low-cost
housing projects not violative of the Civil Rights Act or equal protection
laws). = : . .

_'Cal, Bruce v. City of Alameda, 166 Cal. App. 3d 18, 212 Cal, Rptr.
304 (1st Dist. 1985). '

* 12Qhio. Sauder v. City of Akron, 58 Ohio L., Abs. 102, 94 N.E.2d 403
(C.P. 1950), quoting this treatise.- o : -
gkla. In re Referendum Petition No, 1968-1 of Gity of Norman, 1970
OK 143, 476 P.2d 881, 2,Empl. Prac. Dec. (CCH) {10263 (Okla. 1970).
14g1 8, City of Eastlake y. Forest City Enterprises, Inc., 426 U.8..668,
96 &, Ct. 2358, 40 L. Ed. 2d-132 (1976). - o o
Cal. Yost v. Thomas, 36 Cal. 3d B61, 20B Cal. Rptr. 801, 686 .24
1152 (1984); Arnel Development Co. v. City of Costa Mesa, 28 Cal. 3d.B11,
169 Cal. Rptr. 904, 620 P.2d 565 (1980). - :

For full disgussion of zoning by initiative or refeféﬁdmn, goe § 25.246,

o, State ex rel. Hickman v. City Couneil of Kirksville, 690 8.W.2d
799 (Mo. Ct..App. W.D. 1085). | |
Mong_(?:reens at Fort Missoula; LLC v, City of Missouls, 271 Mont.
908, 897 P:2d 1078 (1985). o -
Ohio, State ex rel. Baur v. Medina Cty. Bd. of Blections, 90 Ohio St.
3d 165, 2000, 2000-Ohio-49, 738 N.E.2d 1 (2000). .
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contract for a municipal gas supply;" permitting private
contracting for garbage collection;" fluoridation of water:"™ .
licensing of saloons;” rezoning ordinances;® continuing use .
of parking meters;” contract for leage-purchase of parking
meters;® approval or rejection of 2 paunicipal business and
occupation tax;* approval or rejection of a sales tax;®
autharization of a municipal ban on the importation and '
sale of aleohol;® and authorization of Sunday liquor sales.™

On the other hand, the following have been deemed not °
gubject to initiative or referendum: transient orders o a
particular person;”’ attempt to construe.a charter amend-
ment:?® amendment of a city charter to provide. enclosed

~ For full discussion of zoning by initiative or referendum, see _§‘2‘5.246-.

*@hio. State ex rel. Baur v. Medina Cty. Bd. of Elections, 90 Ohio 8t,
3d 165, 2000, 2000-Ohio-49, 736 N.E.2d 1 (2000); Gesdman v.. City of
Hamilton, 21 Ohio App. 465, 4 Ohio L. Abs. 508, 153 N.E. 217 (1st Dist.
Butler County. 1926). K . b

11§10, Byrs v. City of Chamberlain, 362 N.W.2d 69 (3.D. 1985).

8Cal, Hughes v. City of {incoln, 282 Cal. App. 2d 741, 43 Cal. Rptr.
306 (3d Dist. 1965). R

_18Neb. In re Doerr, 97 Neb, 562, 160 N.W., 626 (1916). - . -
Arig, Frita v, City of Kingmen, 101 Asiz, 432, 957 P24 337 (1998)."
Conn. Vibert v, Board of Bdic, of Regional School Dist. No. 10, 260
Conn. 167, 793 A.2d 1076, 163 Ed. Law Rep. 868 (2002).
ex. Jones v. Gonzales, 344 5,W.2d 745 (Tex. Civ. ADp. Amarillo
1961), writ refused n.r.e., (June 28, 1981). - A :

2317 §. Duncan Parking Metér Corp. v. City of Gurdon, 146 T, Supp. 280 -
(W.D. Ark. 1956). - S a w | _

Byash, Citizens for Financially Regponsible Government v. City of .
Spokane, 99 Wash, 2d 339, 662 P.2d 845°(1988). = VR

M1l Board of County Com’rs of County of Archulsta v. County Road - -
Users Ass'n, 11 P.3d 432 (Colo. 2000, . e

# a1 agka, Harrison v. State, 687 P.2d 332 (Alaska Ct. App. 1984)

2., Abramowitz v. Kimmelman, 200 N.J. Super. 308; 491 A.2d 78
(Law Div. 1984), judgment aff'd, 203 N.J, Super. 118, 496 A.2d 1862 (App.
Div. 1985); Anthony v. Rea, 22 N.J. Super. 452; 92 A.2d 100 (App. Div.
1952). o | e .
gy, Long v. City of Portland, 53 Or. 92, 98 P, 149 (1908), affd, 53 Or. -
92, 98 P. 1111 (1909). - . ) o _

Bygash. State ex rel. Pike v. City of Bellingham, 188 Wash.. 439, 48
P.2d 602 (1936). ' : :
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slesping areas for homeless families;”® issuance of licenses
pursuant to administrative order;* establishment of a
faderal aid route;> approval of a federal flood control project;™ -
appropriating money for a flood control projeet;® settlement
of claims in litigation;® construction of proposed freeway;”
expansion of existing interstate highway;® limiting the abil-
ity of the state highway department to collect tolls; 7 limiting
terms served by legislators M contract for newspaper publica-
tion of l_e_ga;tf.adﬁr‘-ertisements;” disincorporation of a ity
changing thé number of wards,* changing the number of
repregentatives within éach ward or district,”® appointment,
removal,® reduction in salaries of ™ or demotion® of public

By, Adams v, /Cuevas, 138 Misc. 2d 63, 506 N.¥.5.2d 614 (Sup 1986),
judgment affd, 123 A.D.2d 526, 506 N.V.8.2d 501. (1st Dep't: 1986), order
affd, 68 N.Y.2d 188, 507 N.Y.S.2d 848, 499 N.E.2d 12486 (1986).

Prpoy. White Top Gah Co; v. City of Houston, 440 8.W.2d 732 (Tex. Civ.
App. Houston 14th Dist. 1969) (taxicab permita). e '

an. State v. Morton, 128 Kan. 125, 276 P. 62 (1929). "

%2 an, State ex rel, Frank v. Salome, 167 Kan. 766, 908 P.24.198(1949).

®Qhiio. State ex rel. Brunthaver v, Bauman, 18 Ohio S, 2d 59, 47 Ohio
Op. 2d 170, 247 N:B.2d 310 (1969) (ordinance). T

“pinn. Oakman v. City of Eveleth, 163 Minn. 100, 203 N.W. 514
%0, Amalgamated Transit Union-Division 757 v. Yerlovich, 24 Or.
App. 221, 545 P.2d 1401 (1976). . ow Bt m o

8.C. Town of Hilton Head Island v. Coalition of Expressway Op-
ponerits, 807 8.C. 449, 415 8.E.2d 801 (1992). ' §

% (g1, Commitbee of Seven Thousand v. Superior Court, 45 Cal, 3d 491,

047 Cal. Rptr. 362, 754 P.2d 708 (1988) (bransportation corridors). . .
Wash, Seattle Bldg. and Const. Tyades Council v, City of Seattle, 94
Wagh. 2d 740, 620 P.2d 82 (1980). . o -
¥78,¢, Town of Hilton Head fsland v, Coalition of Expressway Op-
ponents, 307 8.C. 449, 415 8.F.2d 801.(1992). : N
Walagka. Alagkans for Lopislative Reform v. State, 887 P.2d 960
(Alagka 1994). C wm o o
8¢5, Key v, Wofford, 176 Ga. 749, 166 S.E. 204 (1982).
Ky. City-of Newport v. Gugel, 342 8.W.2d 517 (Ky. 1960).
%A iz, Saggio v. Connelly, 147 Arlz, 240, 709 P.2q 874 (1985).
# a4k, Moorman v. Priest, 310 Ack. 525, 837 8.W.2d.886 (1992).
#1543 Moormen v. Priest, 310 Ark. 525, 837 8.W.2d 886 (1992).
“@onn, State v. Hunter, 97 Conn: 579, 117 A. 548 (1922).

‘Mass. McCartin v. School Corminittee of Lowell, 322 Mass. 624, T9
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officers; establishment of street grades;* renaming of streset
where administrative scheme exists for that activity,” rescis-
sioh -of voters’ previous action authorizing issuance of
municipal hospital bonds;* lowering maximum property tax :
rate;® reduction of the sales or use tax rates;™ issuance of
industrial Tevenue bonds;* repeal of a parking meter ordi- .
nance;® creation of off-street parking distriets;™ discontinu-
ance of a municipal parking Jot:% city redevelopment plan;™
liguidation of uncompleted redevelopment project;™ comple- -
tion of the construction of a municipal building;” rezoning;® ’
approval of capital expenditures for an ‘addition to-a high

NE.2d 192 (1948). _ o
(19‘;%. Lane Transit Dist. v. Lane County, 327 Or. 161, 867 P:2d 1217 -
¥nfass. McCartin v. School Committee of Lowell, 322 Mass. 624, 79
N.E.2d 192 (1948). : : -
%), St. John v. King, 180 Cal. App. 356, 20 P.2d 123 (1st Dist. 1933).
“Qp, Foster v. Clark, 308°Or. 484, 790 P.2d 1 (1990).
#g P, Custer City v. Robinson, 79 8.D. 91, 108 N.W.2d 211 (1961).
Bond elections, Ch 40. .
49331, Sommer v. Village of Glenview, 79 Til. 2d 388, 88-Tll. Dec. 170, 408,
N.E.2d 258 (1980). ‘ |
504y, Stilley v. Henson, 342 Ark. 346, 28 S.W.3d 274 (2000).
S'%am. Rauh v. City of Hutchinson, 223 Kan. 514, 575 P.2d 517 (1978).
‘801, Mervynne v, Acker, 189 Cal. App. 2d 588, 11 Cal. Rptr. 340 (4th
Dist. 1961). | . E
" 8301, Alexander v. Mitchell, 119 Cal. App. 2d 816, 260 P.2d 261 (st -
Dist. 1958). : .
s4.Y. Ferdon v. Rogers, 43 Misc. 2d 676, 262 NV.8.2d 1 (Sup 1964); "
sudgment affd, 28 A.D.2d 851, 259 N.V.8.9d 187 (2d Dep't 1966).

85(al, Gibbs v. City of Napa, 59 Cal. App. 3d 148, 130 Cal. Rptr. 382"
(1st Dist. 1976); Walker v. City of Salinas, 56 Cal, App. 8d 711, 128 Cal. ~
Rptr. 832 (st Dist. 1976). ‘ o : |

88yis, Prechel v, City of Monros, 40 Wis, 2d 231, 161 N.W.2d 373 (1968).

SNah, State ex rél. Ballantyne v. Leeman, 149 Neb. 847, 32 NWw2d
918 (1948). g < s
80 olo. Wright v. City of Lakewood, 43 Colo, App. 480, 608 P.2d 361

(1979), judgment-affd in part, rev'd in part, 38 P.2d 297 (Colo. 1981). "
Minn. Nordmarken v. City of Richfield, 641 N.W.2d 843 (Minn, Ct. -

App. 2002), review denied, (June 18, 2002} (state land uge and zoning

laws preempting charter provieion allowing referendum), . -

124
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school pending adoption of a master plan;® establishing
limits on annual increases in a town's pudget;* extension of
a municipal utility;” fixing of utility.-rates and charges for
municipally furnished public atilities:®? utility rate ovdi-
nances:®® watering metering ordinance:® acquisition of park
lands® or other property by a municipality;® purchase of -

real estate;® preventing..unqnordin ted and unplanned

gruwth;“ creation of city agency. to regulate landlord-tenant
matters;® i;_lcreasing city sales tax to fund police _'force;"" g

Byyis. Heider v.. Common Council of City of Wauwatosa, 87 Wis. 2d
466, 165 N;W.?ri 17 (1967). - . e S
80cionn. West Hartford Taxpayers Asg'n, Ine. v. Streeter, 190 Conn.
786, 462 A.2d 379 (1983)-'(nonapplica—bility of initiative procedure to
budgetary prdixlancea); T ' '
8'wash, State ex rel, Guthrie v. City of Richland, 80 Wash. 2d 382, 494
P.2d 990 (1972) (improvement and extension of municipal waterworks).
Wis. Denning v. City of Green Bay, 271 Wis. 930, 72 N.W.2d 730
(1955) (extensions of muinicipal water utility) - .
6%y}, Johnson v. City of Alamogordo, 1996.NMBC-004, 121 N:M. 232,
910 P.2d 308 (1996). ' ' ‘
Okla, In re Supreme Court Adjudication of Initiative Petitions in
Norman, Oklahoma Numbered 74-1 and 74-2; 19756 OK 36, 534 P.2d 3
(Okla. 1976). o
89¢1a1. Bock v. City Council, {09 Cal, App. 3462, 187 Cal. Rptr. 43 (2d
Dist. 1980) (unlawful glelegation of authority to public utility commission),
Colo. City of Aurcra v. Zwerdiinger, 194 Colo. 192, B71 P.2d 1074
197D, E, . #
N.M. Johnson v. City of Alsmogordo, 1996-NMSC-004, 121 N.M. 232,
910 P.2d 308 (1996). ! : -
Stypomt, Town of Whitehall v. Preece, 1998 MT 53, 288 Mon. 55, 958
P.2d 743 (1998). . L -
BNy, Gerzof v. Sweeney, 34 Misc. 2d 1089, 229 N.Y.8.2d 807 (Sup
1962). i : o
®pich, Beaﬁh‘, v. City of Saline, 412 Mich. 728, 316 N.W.2d 724 (1982);
Rollingwood. Homeowners Corp, v. City of Flint, 386 Mich. 258, 191
N.W.2d 325 (1971). : | , ‘
#7yfich, Beach v. City of Saline, 101 Mich. App. 795, 300. N.W.2d 698
(1980), affd in part, appeal denied in part, 412 Mich. 729, 316 N.w.2d 724
(1982). .
SywWash. Whatcom County v. Brishane, 125 Wash..2d 345, 884 P.2d
1326 (1694). _ ‘ j '
étgd, Cheslks v. Cedlair Corp., 287 Md. 595, 415 A.2d 265 (1980) (initia-
tive invalid). : : _
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change in specifications and form of a: building contract;”"
adoption of a historic district ordinance pursuant to statute;™
a change in the number of county board members;™. advice .
by'municipality to state legislature regarding nonlocal mat-
tor:’ and establishment of equal pay-scale for fire atid police .
departments.” , . o "

The construction of applicable laws has led to opposite
conclusions, at least as far as results, i the following cases -
relating to: selection of sites for public buildings;™ acquisi-
tion of property for a public park, playground,. or other
municipal purpose;” financing the acquisition of park lands;™’
arban development;™ establishment of a housing authority;®

oQKla. T re Supreme Court Adjudication of Sufficiency of Initiative
Petition in Tulsa, Concerning a One Cent Sales Tax Increase for Fuanding
Additional Pelice Personnel and Compensation, 1979 OK 108, 97 P.2d
1208 (Okla. 1879). ‘ R R
1Ggl. Burdick v. City of San Diego, 29 Cal. App. 2d 565, 84 P.2d 1064 »
(4th Dist. 1938). _ o _ | .
2Conn. Van Deusén v. Town of Watertown, 62 Conn. App. 298, 771
A.24 178.(2001). | 3r
78111, Lengue of Women Voters of Peoria v. Peoria County, 121 Il 2d"
936, 117 1. Dec, 275, 520 N.E.2d 626 (1987). '

™N.J. Board of Chosen Freeholders of Mercer County v. Szaferman,
117 N.J..94, 563 A.2d 1132 (1989).

#Ran. City of Lawrence v; McArdle, 214 Kan. 862, 522 P.2d 420 (1974). "

18011, Simpaon v. Hite, 36 Cel, 2d 125, 222 P.2d 226 (1850) (not subjech,
to initiative); Knowlion v. Hezmalhalch, 32 Cal. App. 2d 418, 89 P.2d 1109:
(4th Dist.-1980) (selection of city hall site subject to referendum); Burdick®
v. City. of Sen Diego, 29 Cal. App. 2d 566, 84 P.2d 1064 (4th Dist. 1938)"
(initiative or reférendum. proper). ' o T

~ Colo, City of Idaho Springs v. Blackwell, 731 P.2d 1250 (Colo. 1887}
(purchase of city hall site not subject to- referendumy). L

T'Gal, Reagen v. City of Sausalito, 210 Cel. App. 2d 618, 26 Cal. Rpir:
775 (1at. Dist. 1962) (funds for acquisition of property; réfereridum proper;
Drxzn v. Cassidy, 28 Cal. App. 3d 574, 104 Cal. Rpir. 793 (5th Dist. 10725
(initiative proper). ' - a

“8.D. City of Mission v, Abourezl, 318 NiW.2d 124 (8.3 1982)

(purchase of realty formerly rented as municipal lquor store), ~ o
78Ny,Y, Queenshury Ass'n v, Town Bd. of Town of Queensbury, 185 Misé.

9d 118, 516 N.Y.5:2d 103 (Sup 1987); Gerzof V. Hweeney, 34 Misc. 2d .
1089; 229 N.Y.8.2d 807 (Sup 1962) (subject to 1 itiative or referendum). |
@41, O'Loane v. O'Rourke, 281 Cal. App.'2d 774, 42 Cal. Rptr. 283 @d:

_ Dist, 1965) {general plan subject-to initigtive or referendum). !
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public: impmvemems;‘“ granting public. utility franchises;*

Fla. Barnes v. City of Miami, 47 So. 2d 8 (Fla. 1950) (housing program
under federal act appropriate to submission). e wld
_Chio, State ex rel, Wingerter v. City Council of City of Canton, 7
Ohio St. 2d 28, 36.0Ohio Op. 2d 15, 218 N E.2d 183 (1966) (urban renewal
not subject-t6 referendum). ¢ v P ,

o pvlc: Cochran.v. Black, 240 Ark, 309, 400 S.W.2d 280 (1966) (repeal of

r;rdi—a;a)nées é;-e.atipg.and'acpivaﬁpghousing authority subject to vote of
people). - - i .o . R
Cal, Housing Authority of City of Bureka v. Supetior Court inand for
Humboldt ‘County, 36 Cal,-2d. 550, 219 P.24 457 (1950) (not suhbject to
referendum); Andrews v. City of San Bernardino, 175 Cal, App. 2d 469,
346 P.2d 4587 (4th Diat., 1959) (not subject: to.referendum), i

Mo, Cexson v. Oxenhandler, 334 S.W.2d 894.(Mo. Ct. App: 1860)
(initiative or referéndum proper). . - . - : oL

W.Va. Bachmann v. Goodwin, 121 W. Va. 308,.3 S.E.2d 532 (1939)
(subject to initiative or réferendum). - R C

81 ppls, Paving Dist. No. 36 v. Little, 170 Ark. 1160, 282 8.W. 971 (1926)

(initiative: or referendum improper). S B b

Cal. Mefford v. City of Tulare, 102 Cal. App.. od 919, 228 P.2d 847
(4th Dist, 1951) (sewer improvement: sibject to initiative). 5 g

111, Village of Crotty v. Domm, 386 Til, 228, 170 N.E. 308 (1930) (initia-
tive or referendum improper); Dallas City v. Steingraber, 821 IIL 318, 151
N.E. 888 (1926) (initiative or referendim improper). - . PRy

Neb. Read v.. City. of Scottsbluff, 139 Neh. 418, 297 N.W. 689 (1941)

3 (initiative or referendum.improper).

oL

N.J. Frerich v, Board of City Com’rs of Ocean City; 136 N.J.L: 57, 64
A.24 196 (N.J. Sup. Ct. 1947) (referendum proper); MecLaughlin v. City of
Millville, 110 N.J. Super. 200, 964 A.2d 762 (Law Div. 1970) (leage of gew-
age facility referendum proper). . . . . &

© N.Y: Application of Thilly, 283.A.D. 668, 126 N.¥.8.2d 691 (2d Dep't
1954) (bond resolution not subject to referendum).

Referendum on improvement ordinance, Ch 37.

824 e, Tomlinson Bros. v. Hodges, 110 Ark. 528, 162 8,W. 64 (1913) (to
furnish electric light, initiative or referendum hot pe?;mitbed)..

Jowa. Des Moines City Ry. Co. v. Susong; 168 Towa 128, 150 N.W. 8
(1914) (initiative or veferendum not permitted).

Ky. Seaton v. Lackey, 298 .Ky. 188, 182 S.W.2d. 336.(1944) (street
franchise not subject to initiative ox referendum); Vanmeter v. City of
Paris, 257 8.W.2d 809 ‘(Ky. 1953) (sale of electric franchise, initiative. or
referendum permitted). : _ . A

Miiss. Kelty v. Flyan, 223 Mass. 369, 111 N.E, 857 (1916} (franchise
to ocoupy streets; initiative or -rsferendum.permitted). e

Wagh. State v. Superior Qourt for Spokane County, 87 Wash. 582,
{52 P. 11 (1915) (telephonie franchise; initiative oF referendum parmitted).
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fixing public utility rates;® sale of municipal property;*
purchase of equipment;®® zoning;* and authorization of

: Submitﬁng franchise to vote of people, Ch 34. o
81,8, Columbus Gas & Tusl Co. v. City of Colunibis, Ohio, 42'F:2d
379 (C.C.A. 6th Cir. 1930) (rate regulation subject to initiative or
referepdum)_. - _ . g . " s
 Avk. Terral v. Arkansas Light & Power Co., 187 Avk: 523, 210 S.W.
139 (1919) (rate charige subject to initiative or yeferendum); Southern Cit-
ies Distributing Co: v, Carter, 44 8. W.2d 362 (Ark. 1981) (subject to
referendumn): - e, : ' wf

‘Mich. McKinley v. City of Fraser, 866 Mich. 104, 114 N.W.2d'341 .
(1962) (initiative or referendum proper); Wilker Bros. Catering ‘Co. ¥.,
Detroit City Gas Co., 230 Mich. 564, 203 N.W. 492 (1925) (gas rates subject
to referendum). L ET . : i : =

~ Neb, Hoover V. Carpenter, 188 Neb. 405, 197 N.W-.2d 11 (1872).
‘N.Y: International Ry. Co. v. Rann, 224 N:Y. 83, 120 N.E. 153 (1918)
(streetcar fare increase subject to referendum). ' :
Ok, State ex rel. Portmann v. City Council of City of Massillon; 134
" Ohio 8t. 113, 11 Ohio Op. 548, 16 N.E.2d 214 (1938) (veferendum on fixing
rates for electric current). . I
Tex. Dallas Ry. Co. v. Geller, 114 Tex. 484, 271 8.W. 1106 (192B); "
gouthwestern Telegraph & Tele hone Ca. v. City of Dallas, 104 Tex. 114, .
134 8.W, 321 (111); Denman v. Quin, 116 8.W.2d 783 (Tex: Civ. App. San
Antonio 1988), writ refused: (not subject to initistive or referendum). - _
Wash. State ex rel. Haas v, Pomeroy, 50 Wash, 2d 23,-308 P.2d 684 -
{(1957) (water retes; referendum right inapplicable). .
Fixing of public utility rates by initiative and referendum, Ch 34. 1

84711, Peoplé v. City of Centralia, 1 I App. 28 228, 117 NE.2d 410 (4th

Dist. 1953) (sale of municipal airport not subject to initiative). = E
Mich. Sinas v. City of Lansing, 382 Mich. 407, 170 N.W.2d 23 (1968) -
{charter requirement superseded as to sale of urban renewal property).
Ohio. Geigerv. Kobie, 60 Ohio L. Abs. 586, 102 N.E.2d 481 (Ct. App. -
gth Dist. Cuyahoga County 1951) (sale of electric light plant subject to .
initiative). - - : , . J
Okla. Yarbrough v, Donaldson, 1918 OK 78, 67 Okla, 318, 170 P.
1165 (1918) (sale of electric light plant not subject to initiative or. .
referendum). : I ' .
Referendum on sale of municipal property, Ch 28. ° '

%Mo, State ex rel. Whittington v. Gtrahm, 366 5.W.2d 485 (Mo. Ct.
App. 1968, transferred on other grounds to Mo. 8, €t., 374 SW.2d 127 .
(Mo..1963) (purchase of equipment for adding fluorides subject to initia-, -
tive ot referendum).’ : o o . :

Or, Monghan v. Funk, 137 Or. 580, 8 P.2d 778 (1981); quotitig this
treatise (purchase of equipment for garbage incinerator plant not 'subject |
to referendum). - : S i B '

420




| Cho2s.

" (Sup 1980) (ot subinissible).
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Sunday moving pictures.” _ _ : .

As indieated in the footnote, oppusite conclusions have
also been reached as to whether propositions 0T Measurss
involving questions of taxation are subject to initiative or

oGal, Tlatchor'v. Porter, 208 Cal. App. 54 318 2t Cal. Rptr: 452 (st
Dist. 1962) (initiative or referendum proper), = R :

Colo, City of Fort Colling v. Doonsy, 178 Colo, 25, 496 P.2d 316 (1972)
(zoning map -amendinent subject to referenduin prodedires);; Wright v.
City of Lakewod; 48 Colo. App. 480, 608 P,2d 961 (1979); judgment aif'd
in part, rev'd in. part. on othet grounds, 638 P.2d-297"(Colo. 1981) (zoning
and rezoning are legislative in character and thus are subject to the
referendum and initiative powers reserved to the people under the State
Constitution), ~ 7 © SIS EL

Mich. Korash v, City of Livonid, 38 Mich. App. 626, 196 N.W.2d 883
(1972), decision afi’d, 388 Mich, 787, 202 N, W.2d 803. (1972) (Zoniing act
controlling initiative provisions of charter). ' 4 LY

Mo. State ¢x. rel. Walilmann v, Reim, 443 8.W.2d 836 (Mo. 1969)
(comprehensive zoning ordinance in'third class cites operating uwndei cor-
mission form of govérnient). T ik - ]
Neb. Kélley v, John, 162 Neb. 319, 76 N.W:2d 718 (1966). (rezoning
not subject to referendam); Schroeder v. Zéhromg, 108 Neb. 578, 188 N.W,
287 (1022) (resolution to gather zoning information not gubject ‘to
referendum). © -, SRR L ' ’ ;

Nev. Initiative’s use as to zoning is not uncongtititiorial, despite
property owners’ due’ process rights to notice and an opportuility to be
heard, as state constitution reserved to ‘the people the right to propose,
through initiative, statutes and- ameridments- as to all local; special, and
municipal législation of every kind. Garvin v. Ninth Judicial Dist. Court
ox rel: County of Douglas; 118 Nev. 749, 59'P.3d 1180 (2002): -

N.J: Smith v, Liviagston Tp., 106 N.J. Super::444, 256 A.2d 85 (Ch.
Div. 1069), judgment affd, 54 N.J, 528, 267 A:2d 698 (1969) (amendment
of zoning ordinance). . e e

Ohio. State ex rel, Diversified Realty, Inc. v. Board of Trustees of
Perry Tp., 42 Ohio App. 2d 56, 71 Ohio Op. 24 271,'827 N:E.2d 789 (7th
Dist. Coluihbians County 1974) (rezoning of township property). -

Utah, Bird . Sorenson, 16 Utsh 2d 1, 894 P.2d 808 (1964) (change of
zoning clageifications not 'auﬁajéct.tu referendum). o

Application of initiative and 'rbfergndum. procesé‘ to zoning maﬁf}igrs,
o7\.y. Reyeroft v. City of Binghamton, 188 Misc: 257, 245 N.Y.8. 875

Pa,/ Petition: for Stmday Movie in City of '?ottavill'e?', 363 Pa. 460, 70

| A2 @51 (1050) (initistive or referendum proper).

Tenn. Bean v. City of Knoxville, 180 Terin. 448, 175 §.W.24 954

© (1943)4 (initiative or yeferendum proper),
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yeferendum."“ The view has been taken that initiative is not |
intended.as a mere power .of veto over 1ax legislation.™

~ Referendum is not available for- reduction of a city’s
budget, where it ig not authorized . by statute. for the pur-
pose,” and initiative and referendum are not applicable to
appropriation ordinances essential to render o statutory -
budget system effective.™ ~ . i D L L
. Initiative may be improper where the measure would have ..
a direct or-indirect effect on the laws appropriating funds.™ .

In some jurisdictions, a proposed initiative ordinangé involv- <

_ Bgal. Hunt v. Mayor and Council of City of Riverside, 31 Cal. 2d 619, -
101 P.2d 426 (1948) (sales tax excopted from referendum provisions); -~
Rossi v. Brown, 9 Cal. 4th 688, 38 Cal. Rptr, 2d 363, 889 P.2d 557 (1996) .
(éxclugion of tax measures: from referendum power not. limiting power to
repeal taxes by initiative; Dare v. Lakeport City Couneil, 12 Cal. App. 3d
864, 91 Cal. Rpfr. 124 (1st Dist, 1870 . I

. T, Sommerv. Village of Glenview, 7% 111, 28 883, 88 Il Dec, 170, 408"
N.E.2d 2568 (198D) (Feferenda to adjust tax rates unconstitutional limita- @
tion. on powers of home-rule unit). b e

* Ky. Kohler v. Benckart, 252 8.W.2d 864 (Ky. 1962) (occupational tax
ot abjert fo reforendum). L

Mo, State ex rel. Schmill v. Carr, 239 Mo, App. 989, 203 s.Ww.2d 670"
(1947) (cigarette tax submisgible; ﬁd.referendumf}; State ex rel. Tyler v
Davis, 448 S.W.2d 625 (Mo, 1969) (utility tax to provide smergency funds -
not suljech). | G T ' ' e

Neb,. State ox rel. Boyer v, Grady, 201 Neb. 360, 269 N.W.2d 73 (1978) -
(one percent sales tax subject to initiative). . 4 .

Ohio. State ex rel. Bnyder'v. Board of Elections of Lucas County; 78}
Ohio App: 194, a3 Ohio Op. 519, 60 N.E.2d 634 (6th Dist, Lucas County:
1946) (payroll and income. tax subject to referendum), ‘ | w

o Gatbade . City of Portland, 188 Or. 158, 214 P2 1000 (1950)"
(overruled by, Multnomah County v. Mittleman,: 275 Or. 545, 552 P.2d
542 (1076)) {buisiness license tax eubject to referendum); Canphell . City.'
of Eugene, 116 Or. 264y 240 P. 418.(1025) (initiative or referendum praper)’

Tex, Denman V. Quin; 118 8:W.24 783 (Tex. Civ. App. Ban Antopio’,
1088), writ refused (ad valoremm: property tex nob 8T bject:to, referendum).. ..

 ®gy, Batten v. Hambley, 400 5.w.24 683 (K. i988). = - . .
Oppass, Gilet v. City Clerk of Lowell, 306 Mass. 170, 27 N.E.2d 748
(1040 " ‘ o P e
" N.J. Cuprowski v. City of Jersey City, 101 N.J. Super. 15,242 Aﬁd"ﬁ
878 (Law Div. 1968), affd, 108 N.J, Super- 217, 247 A.2d 28 (App. Divig
1968) (budgetary matters not submissiblel. - ' S
Stgla, Statev. Oty of Bt Petershure; 108 ¥la. 742, 145 So. 175 4988 4
92p,C, District of Columbia Bd. of Elections and Ethics v. Jones; 4814
A.2d 456 (D:C. 1984). A

oo
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ing or requiring the appropriation or expenditure .of monéy
must provide for means to obtain revepue aufficient to meet
or defray such appropriation or expenditure,” otherwise the
proposed ordinance may be fatally defective.” e

An ordinance fixing salarjes of municipal officers or.
employees has been ruled to be an adminigtrative act and

not subject to. initiative and referendum.® Some: charters.
provide that all.charter aniendments are subject, ta the vot-
ors’ consent.” This result has. been reached. with respect to
the salaries of municipal firemén® and policemet,” ‘ag ‘well
as to their appointmerit, working hours, vacations; and-days

yto. State ox rel. Sessions v.'Baitle, 350 8.W.24 716 (M. 196%)
(constituttonal requirement construed and applied). et e
%Mo, Kansas City v. McGee, 364 Mo. 896, 269 8.W.2d 662 (1954);
State ex vel, Sessions V. Bartle, $59.8.W.2d 716 (Mo. 1962) (proposed
initiative increasing salaries of firé départment Held defective in failing to
provide new revenue topay increases). = . S
N.J, Cuprowski v. City of Jersey. City, 101 N.J, Super. 15,7242 -A.2d
§73 ()Law Div. 1968), affd; 108 N.J. Super. 217, 247-A.2d 28 (Agp. Div.
968). - ' =
 %Qg), Dwyer v, City Council of Berkeley, 200 Cal. 506, 258 P: 932
(1927, Bagley v. City of Manhatten Beach, 18 Cal, 3d 22,132 Cal. gy
868, 563 P.2d 1140, 98 LERR.M; (BNA) 2435, 79 Lab. Cas, (CCH) 463874
(1976); Voters for Responsible Retirement v. Board of Supervisors, 8 Cal.
Ath 765, 35.Cel. Rptr. 2d-814, 884 P.2d 645 {1994). - R P

Til. People ex rel. Holvey v, Bapp, 366 T11;'596; 189 N.E: 920.(1934).

Towa. Murphy v. Gilman, 204.Town 58, 214 N.W, 879 (1927). - .~

Ky. Oity of Newport v. Gugel; 342 S.W.24 BL7.(Ry: 1960). "

N.J. Lattieri v. Governing Body. of City- of Bayonne, 168 N.J. ‘Super.
4928, 403 A.2d 64.(Law, Div. 1979). {mayor's salary). . S s Sl

Vote of electors as.ﬁxingfsa]@.riés,' 8§ 12.174 eb-seq.” T
®Ghio, State ex rel. Citizens for a Better Portsmouth v. Sydnor, 61
Ohio St. 34 49, 572 N.E.2d 849 (1991) (authorities not permitted to delay
submission of amendment t0 voters because of disagreement with content).
(ga. Greer v, City'of Aflanta, 228 Ga. 137, 158 8.5.2d 587 (1967);
McElvoy v, Hartsfield, 185 Ga. 264, 194 S.E. 737 1937). .~
Ky, City of Newriort v: Gugel, 342 S.W.2d 517(Ky, 1980);
Utahi, Shriver v. Bexich, 6 Utah 24 329, 343 B.2d 475 (1067).
Salaries.of policemen and firemen, Ch 45, e

®Bole: See Greeley Police Union v. City Council of .Gfaeigy,..‘lél Colo,
419, 554 P.2d 790,:93 LER.M. (BNA) 2382, 79 Lab: Cas, (COH) {53873
(1978), = .. - e . . W g e Bl
Ky. City of Newport v, Gugel, 342 8.W.2d 517 (Ky. 1960). .

Utahi. Shriver v. Bench; 6/ Utah 2d 329, 918 P.2d 476 (1967).
—
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- off without pay.® Also an initiative petition requesting a
charter amendment that there be binding arbitration for
firefighters and police officers ig not a proper subject for
mitiat_iYeJW_ ) : . o | £ . "y ’ 3 :
On. the other hand, the view has been taken that an

ordinanecé fixing salaries is niot an administrative function
01 at least with -

and is subject to initiative or referendiim,

regpect to salaries of apecified miini_c':jipalbﬂicérs,‘_“ such as

police, firenien,'® of teachers.'™"

"Wy, City of Newport v, Gugel, 342 SW.2d 517 (Ky. 1960).

0la. Fite y. Lacey, 1984 OX 83, 691 P.2d 601, 120 LRR.M. (BNA)

3017 (Okla, 1984).

01a1, Collins v. City ‘& County of San Francisco, 112 Cal App.'ﬂ'rd. 719, .

247 P.2d 862 (1st Dist. 1952).

N.J. Furlong v. Board of Com’rs of Town of N-ﬁtléy, 15 N.d. Sper. .

541, 83 A.2d 652 (Law Div. 1851),

8., State ex rel. Martin v. Basteott, 53 S1. 191, 220 N.W, 613 (1928). .
. Tex: Glass v. Smith, 150 Tex. 632, 244 8.W.2d 645 (1951), citing this

treatize. - .

Wash. Staté ex rel. Pike v. City o Bellingham, 183 Wash. 439, 48

P.2d 602 (1935). L | . _‘
** 'Wis. Thompson V. Village of Whitefish Bay, 957 Wis. 151, 42 NW.2d.
462:(1950). « ' : ) -

Wi y. Welty v. Heafy, 200 Misc, 1010, 108 N.Y.8.2d 5§78 (Bup 1951),

judgroent affd, 279 A.D. 862,107 NY.8.24 1022 (2d Dep’t 1961).

g.D. State ex rel. Martin v. Eastcott, 53 8.D. 191, 220 N.W. 613 (1928); :

. Gtate v. Davis, 41 8.D. 827, 170 N.W, 519 (1919).

B rugh. State ex rel. Pike v. City of Bellingham, 163 Wash. 439, 48

P.ad 802 (1935).

103 Ay, Parrack +.Ciity of Phioeniz, 84 Aviz, 882, 329 P.2d 1103 (1968Y%;.

Williams v. Parrack, 83 Ariz. 921, 819 P.2d 989 (1957).

_Cal. Spencer v. City of Alhawmbra, 44 Cal. App. 24 75, 111 P.2d Qlﬁi

(2d Dist. 1941).

111, Poople ex rel Halvey v. Smith, 260 Tl App. 166, 1981 WL 2916

(34 Dist, 1981).

Ky. Generally, initiative provisions are ‘applicable only o acts whlch

are legislative in.character, not, to acts dealing with administrative or-

agecutive matters, and where power to he exercis
policy or plan, it is “]pgislative”, whereas if it. merely pursues a plan
already adopted by & Jegislative body or some pawer. superior thereto, ihis
g dministrative”. City of Newport v..Gugel, 842 g3W.2d 517 (Ky. 1860)

Mass. Morra v. City Clerk of New Bedford; 340 Mass, 240, 163 N.BZd

068 (1860). - . - . PR o
Nev. City of Las Vegasv, Adserman, 85 Nev. 498, 457 P.2d 525 (1969)
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It has been held that a charter amendment relating to
firefighters hours of labor is submissible by initiative,'™ and
that a proposed ordinance on the.same. subject is subject to

referendum.'®.

§ 16:57 Measures requiring.or nbt'recjﬂirihg
gubmission . Co T £y o
Remreh%fereﬁcﬁﬂ oo o Bl w B
West's Key. Number Digest, Municipal Corporations ¢»108.6
Initiative or referendum sometimes ig required-under a

charter or statute with respect to-ordinances or measures as

to certain matsers: Ilustrative of mattérs that frequently
must be gubmitted or hat'are at least subject to submission,

(firefighters). - A e SRR
Tex. Glass v. Smith, 160.Tox. 632,244 S.W.2d 845 (1951), citing. this
treatisa. | . g e Jide Fao o8 g LoE
Wash. State ex rel. Leo v.-City of Tacoma, 184 Wash,. 160, 49 P.2d
1113 (1985); State ex rel. Payne v. City of Spokene, 17 Wash, 2d 22, 134
P.2d 950 (1943). . v TN o e Lx 3
Such deféat of an increase in pay does nob mean that thereafter no
increase of pay can. legally be granted to members:of such departments,
gee Ch2L, -~ .. oL T
1047y, Clobb v, City of Malden, 105 F. Supp. 109 (D. Mass. 1952), judg-
ment affd in part, rev'd in part, 202 F.2d 701 (18t Cir, 1958), construing
Massachusetts: ach providing for city referendum and following Gorman V.
City of Peahady, 312 Mass. 560; 45 N.E.2d 939.(1942). ,
10may. Bdivards v, Murphy, 266 8.W.2d 470:(Tex. Civ. App. Fort Warth
1953), writ dismisged. - -~ ' ey T
1085 1. Hawldns v. City of Birmingham, 248 Ala. 692, 99 So. 24 281
(1947, S s e
[Section 1657 o e b -
118, Grebs . City of Lebexion, 98 F. 549 (C.C.W.D. Mo. 1898); Ramos
v. State of 11k, 781 F. Supp. 1853 (N.D, TiL. 1991), order affd, 976 F.2d 385
(7th Cir. 1992) (applying Minois law).. IE
Ark. Smith v. Lawson, 184 Ark. 825, 43 8.W.2d 544 (1881),

Cal, Plaza Amusement Co. . Cartér, 11 Cal. App. 2d 414, 54 P.2d 67
(1gt Dist, 1886). . T P
Colo. Board of County Com’zs of County 'of Archuleta v. County Road
Users Atés’n-, {1 P.3d 482 (Colo. 2000). ;i o, T i
11, Ranios v, State. of I, 781 F. Supp. 1863 (N.D. TiL. 1891), order
ofFd, 976 F.24 335 (7th Cir. 1992) (redistricting of wards): . :
Kan. State v. Jacobs, 183 RKan, 518, 11 P.2d 739°(1882), S
N.Y. Mayor of City of New York v. Council of Gity of New Yorlk, 280
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