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. INTRODUCTION

Petitioners Protect Our Waters (“POW”) and Our Water-Our Choice
(OWOC”)‘ seek this Court to issue a decree pursuant to RCW 35.17.290 to
place two initiatives before the voters of the City of Port Angeles? For the
City Municipal Water dystem and for all other public water systmﬁs serving
the City now ot in the future, the initiatives either regulate or prohibit adding
substances to the water supply of such systems when the intent is to medicate
people. The snitiatives do not seek to regulate the utility functions of these
water systems.’

This Court should reverse the Court of Appeals, Div. 11, Published
Opinion* and in this pre-election review find the initiatives to be legislative
in nature not exceeding the local initiative power.

1. ASSIGNMENTS OF ERROR
A, Assignments Of Exror
No.1. Div.llofthe Courtof Appeals (“Div.11”) erred when

it did not correct the errors of the trial court’ including when it found “the

! Together referred to as the Committess.

? The full text of the initiatives is provided at A-16to A-19 of the Petition for Review

to the Court of Appeals, Div. TI (“Petition”).

3 Utility functions such as adding substances to ireat water to make water safe or

potable are not regulated by the initiatives. Petition at A-16 to A-17 and A-19. The
initiatives only regulate or prohibit the non-utility funetion of adding substances (herein
referred to as “medicine’”) to public water systems “for the purpose of treating physical or
mental disease or affecting the structire or functions of the body of any person, or with any
other intent of acting in the manner of a preventive ot treating medication or drug for humans
or animals.” See Petition at A-19; see also id. at A-17 for regulation of similar “substances.”

4

A copy of the Published Opinion is provided at A-110 A-14 in the Petition.

3 These etrors are identified in Appellants’ Opening Brief at 1-2
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Committees’ initiatives are administrative™ and that they interfere with the
Jegislative body’s “power to operate Watér utilities.””

No.?2. Div. Il erred when it found, in pre-election review,
Courts “do review initiatives for whether they would be lawful if approved.”™

No.3. Div. I erred when it found, unlike in statewide

initiatives, “trial courts review the substance and .11ature of local initiatives”
in pre-election review.’

No. 4. Div. II erred when it agreed with the trial court and
held the initiatives invalid in pre-election review.

No. 5. Div. I errs when it states a court may review more
than the “fundamental and overriding purpose” of an initiaiive when
determining whether the iriitiative is legislative or adminisirative in nature."!

No. 6. Div. I errs when it states that the proper body to
determine the initiatives purpose is the trial court.”

No.7. Div. Il errs when it states that the Jegislature created
just a’ single exception for sctting more siringent water supply purity

standaxds than those set by the state board of health. 12

é See Petition at A-1 to A-2, A-7 io A-8, and A-10.

? Id. at A-1 to A-2, and A-10 0 A-13

m
=

_at A-1.

=l
I

3
=

. at A-2.

=

. at A-6.

=
=

. at A-6, Note 4.

.at A-7

=



No. 8. Div. Il errs when it finds the City itself lacks
authority to add legal restrictions regarding the purity of its water supply."

No.9. Div ILerrs when if finds Citywide plans to regulate
the addition of medicines to local water supplies are actions that implement
a statewide plan that regulates waier supply additives on a statewide basis.”

No. 10. Div II errs in suggesting substantive pre-election
analysis of conflicts with state or foderal law are “warranted” for local
initiatives although “inappropriate” for statewide initiatives when, in both
cases, there is the power to enact.'

No. 11. Div Il errs when it finds the City properly cited to
cases where the Supreme Court has undertaken substantive pre-election
review of local initiatives or referendums.'”

No. 12. Div Il exrs when it found that the grant of power to
a city council to operate a water wiility prevenis a corporate city from
regulating the addition of all medicines by any person to any water supplies
serving the city."* |

No. 13. Div I errs when it finds that the initiatives interfere

with legitimate power of the city council to operate a water utility."”

W 1d. at A-8.

5 Id. at A-8.

16 Id. at A9, Afier making this staiement, Div. 11 later chose not to decide this issue.

Id. at A-i0. Bui also id. at A-8 where it states “Initiatives Not Within the City’s Power to
Enact.” ‘

7 Id. ai A-9 to A-10.

iE

1*—1

cat A-10 10 A-11.

P 1d. ai A-12to A-13.



No.14. Div. T erred when it failed to issue adecrec pursuant
to RCW 35.17.290 to place the initiatives on the ballot.”

B.  Issues Pertaining To Assignments Of Errox

No.1. Does a corporate code city have authority either by
Article XI, Section 11 of the Washington State Constitation (police power)
or by RCW 35A.70.070(6) and Chaptf:r 35.88 RCW to adopt strict local
water purity standards for all public water systems serving the inhabitants of
the City despite the fact that City’s Jegislative body operates one of the public
water systems serving the City?

No.2. When a city has not ﬁreviously adopted any local
water purity standards for all public water systems serving the inhabitants of
the City, are the first initiatives that establish such standards considered to be
legislative, particularly when they regulate the use of public drinking water
systems to medicate citizens? |

a.  Asan ancillary issue, shouid this Court make
a finding of fact based on admissions in the record that multiple public water
systems serve the inhabitants of the City?

No.3. Should a court review 6111y the “fundamental and
overriding purpose” of an initiative when determining whether an initiative’s
purpose is legislative in nature?

No.4. Beyond determining that procedural requirements are
met, that an initiative is legislative, and that the “fundamental aﬁd overriding

purpose” is within the state’s or corporaie city’s power to enact, may a court

©1d. at A-13.



‘preforming pre-election review determin‘e whether Iocal initiatives would be
consistent with federal or state laws, if approved?
No.8.  For each of the initiatives reviewed by the Court of
Appeals decision, is it legislative and is its “findamental and overriding
purpose” within the corporate city’s power to epact such that this Court
should issue a decree pursuant.to RCW 15.17.290 to place one or both
initiatives on the ballot?
L STATEMENT OF THE CASE
The Committees incorporate into this brief by reference Section “D”
“Statement of the Case” from the Petition for Review, including Subsections
1, 2, and 3 thereto.
IV. ARGUMENT
A. A Corporate Code City Has Authority By Police Power
And By RCW 35A.70.070(6) And Chapter 35.88 RCW To Adopt More

Restrictive Local Water Purity Standards For AR Public Water Systems
Serving The City

Div. 11 erred® when it found that the legislative grant to the City
Council to operate a water utility in RCW 35A.11.020 prevented the
corporate City from adopting, pursuant o RCW 35A.70.070 and chapter

35.88 RCW,? local citywide water purity ordinances more restrictive than

n Id. at A-10 to A-13.

n RCW 35A.70.070 (Petition at A-4[) states, “Every code city . . . ghall . . . exercise
control over water poilution as provided in chapter 35.88 RCW.” RCW 35.88.010 (Id. at A-
43) states, “For the purpose of protecting the water furnished to the inhabitants of cities . .
_cities . . . are given jurisdiction over all propeity occupied by” public water supply systems.
ROW 35.88.020 (1d. at A-43 to A-44) states “Every city. .. may by ordinance pregeribe what
acis shall constitute offenses against the purity of its water supply” and further the mayor may
appoint special police who may arrest any person violating a local ordinance protecting “the
purity of the water supply” or violating any regulation of the staie board of health protecting
“the purity of such water supply.” This implies an overall legislative scheme where staie
board of health regulations and citywide regulations work together to protect watet supply
purity for a city.



state or federal_ standards to protect water furnished to City inhabitants. Div. -
1l also erred when it found that the corporate City could not use police
power® to adopt ordinances to set Water supply purity standards more
restrictive than those set by federal or state law.

1. The hierarchy in water law allows state water -

Duritv'standards to0 be more restrictive than federal standards and
allows local standards to be more restrictive than state standards

The Safe Drinking Water Act sets minimum standards for public
water systems but does not prevent state or Jocal jurisdictions from adopting
more restrictive standards:

Nothing in this subchapter shall diminish any authority of a

State or political subdivision to adopt or enforce any law or

regulation respecting drinking water regulations or public

water systems, but no such law shall relieve any person of any

requirement otherwise applicable under this subchapter.

42 USC Sec. 300g-3(e) (Appendix B-6 to B~7 hereto). The Safe Drinking
Water Act addresses matters related to setting and enforcing maximum
contaminant levels in public water supplies and monitoring and treating
contaminants. 42 USC Subchapter XIL. Tt does not generally regulate
“additives” to public water supplies but specifies treatments for identified
contaminants which may involve additives io make water safe.”

The Safe Drinking Water Act recognizes its purpose is not to regulate

the addition of medicines to public water supplies:

% Ppolice power is granted to the corporate City to adopt waier purity ordinances that

domot conflict with general laws, “Any county, city, town ot township may make and enforce
within its limits all such local police, sanitary and other regulations as are not in conflict with
general laws.” WASH. Constitution, Article X1 § 11,

?“_ 42 USC Sec. 300j(a) discusses chemicals and substances used “fot the purpose of
treating water.” 42 USC Sec. 300g-1(b}4KE) states that when the Administrator establishes
a Cig'a).nmum contaminant level, they shall list “treatment techniques” which may include
additives. : ‘

6



No national primary drinking water regulation may require the

addition of any substance for preventive health care purposes
unrelated to contamination of drinking water. L

40 USC Sec. 300g-1(b)(11) (Appendix B-4 hereto).

Washington state addresses drinking water safety and purity in several
laws. RCW 43.20.050(2)(2) authorizes the state board of health to adopt
rules “to assure safe and reliable public di‘inking water.” RCW 70.142.010(1)
implements in part the state enforcement responsibilities of the Safe Drinking
Water Act and directs that the “state board of health shall adopt by rule a
maximum contaminant level for water provided to consurmers' taps.”

RCW 70.142.010(2) implements the provision of 42 USC 8ec. 300g-
3(e) and provides, “State and local standards for chemical contaminants may
he more strict than the federal standards.” Because local standards may not
violate state and federal standards, any authority for local standards must
authorize more restrictive local standards that further protect water purity.”
RCW 70.142.040 allows local health departments in larger counties to set
water quality standards “more stringent” than those set by the state board of
health. Of primary importance to the instant case, RCW 35A.70.070(6) and
Chapter 35.88 RCW authorize a corporate city to set local standards for water
purity that apply to all water supplies serving the city.® Supra, this brief note
22 at page 5. This authority and the corporaie City’s police power provide

authority to enact the proposed initiatives.

% Local ordinances do not constitutionally conflict with state law just because the

Jocal ordinance is more restrictive that the state law. Seattle v. Eze, 111 Wn.2d 22,33, 759
P.2d 366 (1988).

26

RCW 35.88.0]0 - .020 are cited in Kaul v. Chehalis, 45 Wn.2d 616, 619,277 P.2d
352 (1954) as statutes “desigried to insure the purity of water supplies.”

7



2. Div.llerred when it concluded that the initiatives
were invalid because of the City Couneil’s power to operate 2 water

utility

Div. 11 erred when it found the local initiatives invalid on the claim

they would interfere with the power granted to the city council to operate a

water utility.”’

a, Thepower to operate a watex ntility was not
granted exclusively to the City Couneil

Div. I cites to RCW 35A.11.020 fox the proposition that the City
Council was granted power to operate a water wiility. 1d. But geperally, a
City Council has all powers granted to the legislative body pius all powers
granted to the corporate City. The real test must be whether the power 1o
operate a water uiility was granted exclusively to the legislative body. Inthe
instant case, this power Was not granted exclusively to the legislative body.

i. RCW 35A.80.010 grants the power to
provide utility service to the corporate city

While the general statute RCW 35A.11.020 grants “all powers
possible” to the legislative body of a code city, the more specific statute
governing public utilities for a code city grats the power to provide and
operaie a utility to the corporate city.

A code city may provide utility service within and without its

limits and exercise all powers to the extent anthorized by

general law for any class of city or town. . .. . A code city

may protect and operate utility services as authorized by

chapters 35.88, 35.91, 35.92, and 35.94 RCW.

RCW 35A.80.010. Chapter 35.88 RCW referenced in the above quote is the

statute relied upon by the Committees to give the corporate city power to

7 See Petition at A-10 to A-13.



enact the initiatives. Chapter 35.92 RCW also referenced in the above quote
also gives the corporate city the power 10 operate water utilities:
A city or town may consiruct, condemn and purchase,
purchase, acquire, add to, alter, maintain and opeyate
waterworks.
ROW 35.92.010.% Because the power to operate water utilities has not been
given exclusively to the City Council the argument advanced by Div. 11 fails.
It is not interference by the corporate city if the power is also given to the
corporaté city.

_ b. The legislature did not intend its grant of
«all possible powers” to the legislative body te prevent initiatives and
referendums on all such powers for code cities

Div. T quotes RCW 35A.11.020 for the proposition that “The
legislative body of each code city shall have all powers [necessary for]
operating and supplying of utilities.”® This statute actually states:

The legislative body of each code city shall have all powers

possible for a city or town to have under the Constitution of

this state, and not specifically denied to code cities by law.

By way of illustration and not in limitation, such powers may

be exercised . . . . in rendering local . . . governmental . . . .

services, including operating and supplying of utilities.
RCW 35A.11.020 (emphasis supplied).

If the legislature intended the governing body to exclusively have “all

powers possible” and if they agreed with the common law proposition that

powers granted to the legislative body are not subject to initiative or

referendum, then they would have performed a useless act when they granted

% This statute gives the governing body the right to set rates fot its rumicipal water

service.

®  gpe Petition at A-10 to A-11.



initiative and referendum powers 10 code cities in RCW 35A.11.080.7° So
the legislature eithet intended its grant of “all powers possible” to not be
“axclusive” to the governing body or it intended to overturn or further refine
the common. Jaw propositioﬁ that powers granted to the legislative body are
not subject to initiative or referendum. The most likely interpretation is that

the legislative grant in RCW 35A.11.020 was not intended to be “exclusive.”
This is supported regarding the operation of utilities by the simultaneous
grant in RCW 35A.80,010 (a more specific statute) of this power to the
corporate city.”' Ifthe power to opetate utilities was not given exclusively to
the legislative body, then the Commiitees® initiatives do not interfere with an
exclusive legislative power.

Alternatively, this Court could overturn or refine its common law
proposition which is now that powers granted to the legislative body are not-
subject to initiative or referendum. In a line of previous cases, this Court
found. powers granted to the legislative body were not appropriate for
initiative or referendum because the legislature required duties to be carried
out to take the action that could not be performed by the exercise of a
“yes/no” vote. Div. IT did not analyze whether the duties exercised by the

initiatives and authotized by chapter 35.88 RCW could be performed by the

0 Oak Harbor School Dist. v, Bd. Ass'n, 86 Wn.2d 497, 500, 545 P.2d 1197 (1976).

M The Court should harmonize RCW 35A.80.010 and 35A.1 1.020 by finding that the
grant of authority to the legislative body in RCW 35A.11.020 was not exclusive becanse if
it was exclusive a conflict would exist with RCW 35A.80.010 and this latter more specific
statute should prevail. [n re Estate of Kert, 134 Wn.2d 328, 335, 949 P.2d 810 (1998).

2 Snohomish Cy. v. Anderson, 123 Wn.2d 151,156, 868 P.2d 116 (1994); Accord
Whatcom Cv. v. Brishane, 125 Wn.2d 345, 350-51, 884 P.2d 1326 (1994); 1000 Friends of
Washington v. McFarland, 159 Wn.2d 165, 149 P.3d 616, 623 (2006); and see City of
eattle v. Yes for Seatile, 122 Wn. App. 382, 388,93 P.3d 176(2004).

10



exercise of a “yes/no” vote.”” Upon teview, this Court should find that a
“yesimo™ vote is all that is required to determine if medicines in the public
water supplies should be prohibited or regulated.
¢.  Anordinance prohibiting or reguiating the
putting of medicines in public wateyr supplies does not interfere with the
operation of a water utility
| Div. Il found the initiatives would interfere with the statutory
delegation to the City Council to operate a water utility.** Even if there were
. an exclusive delegation to the City Council to operate a water utility and even
if initiatives are not allowed to interfere with that operation, this should not
be canse to find invalid, in pre-election review, initiatives that regulate or
prohibit putting medicines in all public water supplies serving the City now
and in the future. |
A City decision to regulate or prohibit all medicines in all publie
water supplies in the City is a genera] Jaw. 1t applies to all persons whether
or not they are associated with public water suppliers. But the reasonable
function of operating a water utility does not include adding medicines to
public water su;r)plies.:”7S Because this is not areasonable function of operating

a water utility, regulations controlling such actions do not interfere with such

utility operations.

KL

s See Petition at A-10 to A-13.
d.

et

3 |t is the duty of the city to furnish [inhabitants] with wholesome water, free from

contamination. Kaul v. Chehalis, 45 Wn.2d 616, 621, 977 P.2d 352 (1954).

11



While this is an issue of first impression in this state, a similar issue

was addressed by the Ohio Supreme Court in Canton v. Whitman, 44 Obio
St.2d 62, 337 N.E.2d 766 (1975). The Canton Court determined that despite
a constitutional grant of power to cifies to own and operate public utilities,

a police power regulation involving fluoridation® would not wnreasonably

limit or otherwise interfere with the operation of a municipal utility. Canton
at 67-68. Appendix A-3 to A-4 hereto.
Similarly, this issue was addressed by the Towa Supreme Court in

Wilson v. City of Council Bluffs, 253 lowa 162, 100 N.W.2d 569 (1961)

where the Court ruled that despite a statute authorizing a city to operate a
waterworks, such a statute could not be construed “in any way authorizing
fluoridation.” Wilson at 570-71. Appendix A-2 to A~11 hereto.

3. Div. 1T erred because the corporate city has
authority to enact the initiatives

In summary, the corporate city is authorized by RCW 35A.70.070(6)
and Chapter 35.88 RCW and by police power to adopt more restrictive local
water purity standards for all public water systems serving the inhabitants of
the City despite the fact that the City operates one of the public water systems
~ serving the City. Neither state nor federal law or regulations prevent the
cotporate city from adopting more restrictive citywide regulations for
protect-'ing the purity of all water systems serving the City. The governing

statutes should not be read to give the City Council exclusive rights to

% This Court can take judicial notice that fluoride is added to public water supplies

for the sole purpose to prevent tooth decay. Kaulv. Chehalis, 45 Wn.2d 616, 618,277 P.2d
352 (1954). Therefore it is a substance regulated by Section 3(A}) of the POW initiative
(Petition at A-17) and by Section 2 of the OWOC Tnitiative (Petition at A-19).

12



operate the municipal water system. But even if the City Council had that
exclusive right, adding medicines to water supplies is noi a reasonable
function of operating a water utility and so this Court should find thereisno

interference with the operating of a utility.

. When A City Has Not Previously Adopted An Lacal
More Restrictive Water Purity_Standards. The First Initiatives That

Jistablish Such Standards Citywide Are Legislative

Div. 11 errs when it finds that because the state board of health 18
authorized by RCW 43 20.050(2)(a) to adopt statewide rules “to assure safe
and teliable public drinking water,” that the adoption of citywide rules to
require higher watex purity standards for all public water systems serving the
City are administrative.’” The fundamental error by Div. Il is its conclusion
that the “City itself lacks the authority to add additional legal restrictions.”*®

As discussed previously in this brief, the corporate City has authority,
separate from and unrelated to the authority granted to the state hoard of
health in RCW 43 20.050(2)(a) or to the authority grantéd to local boards of
health of large counties in RCW 70.142.040, to require higher water purity
standards citywide,” So the corporate City does have authority to add
additional legal restrictions citywide® This authority of the corporate city

to adopt more resirictive citywide water purity regulations does not

3 See Petition at A-7 10 A-8.

¥ Id

3¢

Suprg, this brief at 5-13. BothRCW 35A.70.070(6) and 35A.80.010 anthorize the
corporate City to set higher water purity standards citywide pursuant £0 chapter 35.88 RCW.

40

This was recognized by the Kaul Court. Supra, this brief at 7, note 26.

13



implement or pursue/affect the statewide plan put in place by the siate board
of health. Div. Il is wrong to conténd otherwise,

Asdiscussed in Appellants’ Opening Briefat 23-29, the initiatives are |
Jegislative because they «ostablish new law for the City for the purpose of
focally réguiating the purity of the water supply for all public water systems
serving the City.”? The new ordinances are also permanent and general in
character.” v

It is an issue of first impression in this state as 1o whether a local
decision to, or not to, put medicines in city water supplies is legislative ot
administrative. However, other states have muled that such a decision is
intrinsically legislative and can be made under the police power."

This Coutt should reverse Div. Il and find that local decisions to, or

not to, put medicines or other substances intended to treat people (and not

watet), in public water supplies are intrinsically legislative and suitable for

41

See Petition at A-7 to A-8.

2 Appellants’ Opening‘Brief at 24. While Div. 11 is correct that “Each initiative

would regulate additives to Port Angeles’ public water system” (Petition at A-7), this is not
the full scope of the initiatives. The ‘nitiatives prohibit or regulate addition of any medicine
to any public water supply serving the City now or in the future but do not regulate additives

to make water safe or potable.

4 Appellants’ Opening Brief at 25. The only “medicing” regulated on a statewide

basis by the state department of health is fluoride. WAC 246-390-72012 (where fiuoride is
identified as a “Water additive which promotes strong teeth™). Petition at A-52 to A-33; see
id. at A-49 to A-62. The initiatives are new law because they regulaie or probibit all
medicines not just fluoride (see Appellants’ Opening Brief at 25 citing to Citizens at 348),
they set higher standards just for the City and not for the state, they apply to all public water
supplies serving the City now or in the future, and they apply to all persons.

#  Hughes v. City_of Lincoin, 232 Cal.App.2d 741, 746-47, 43 Cal.Rptr. 306
(Cal.App.Dist.3 1965) (“Intrinsicaily therefore, as well as in its police power origin, the
decision to fluoridate is legislative rather than administrative.”) Appendix A-15 hereto.
Justice Hamley’s dissent in Kaul at 640-4 1points out that in the November, 1954, elections
there were eleven referendums on fluoridation. Similar referendums aud initiatives on
fluoridation have been commonplace in Washington state and around this nation. This
supports the Hughes Court conclusion that such decisions are intrinsically legislative.
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local initiative and referendum unless specifically prohibited by state law.
This Coutt should continue the 55-year tradition of allowing initiatives and
referendums on such matters. |

‘ | This Court should make a finding of fact based
on admissions in the record that multiple public water systems serve the

inhabitants of the City

In Appellants’ Opening Brief, it was requested that the Court make

a finding that there are multiple public water systems serving the City.* Div.
T declined to address this issue because of its erroneous conclusion that the
injtiatives were administrative.*® The Committees request that this Court
make the requested finding. |

C. A Courxt Should Only Review The “Fundamental And

Overriding Purpose” Of An Initiative When Determining In Pre-election
Review Whether An Initiative’s Purpose Is Legislative In Nature

The Committees advocate that pre-election review should include a
 review of procedural issues, if requested, and otherwise be limited to whether
the “fundamental and overriding purpose” of an initiative or referendue is
legislative in nature and enacts a law that the jurisdiction has authority to
enact. It is important that courts limit pre-election review on other than
procedural issues to the fundamental and overriding purpose of the ordinance
or law. Otherwise, as occurred in the instant case, trial courts can get overly
involved in whether minor provisions of an initiative would be in conflict

with state or federal law if the initiative were approved. This increases the

4%

Appellants’ Opening Brief at 10-14 and 32.

% See Petition at A~13.
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time and expense necessary to getan initiative to the voters and may preclude

the voters from being able to exercise free speech rights at the polls.

In its argument, the Committees cited to Coppernoll v. Reed, 155
Wn.2d 290, 302-03, 119 P.3d 318 (2005) for the proposition that in pre-
election review a court “looked at the fundamental and overriding purpose of
the initiative, rather than mere incidentals td the overriding purpose.“’

Div. 11 did not considet policy argument for limiting non-procedural
review of an initiative to the fundamental and overriding putpose of an
ordinance or law and instead noted that because “In Copp ernoll, there was no
question that the initiative was Jegislative in nature” that the Copp ernoll
Court only connected the “fundamental and overriding purpose” language to
the “power to enact” test.*® Div. Tl went further when it stated emphaticaily
that:*

After examining Coppernoll and Futurewise, it is clear that a

court may review more than the “fundamental and overriding

purpose™ of the initiative when determining whether it is

legislative or administrative in nature.
This Court should reject Div. II’s conclusion. To adequately limit pre-
election review, a court should only consider the “fundamental and overriding
purpose” of an initiative for both the “legislative” test and the “power to
enact” test. The présence of a small portion of an initiative that is

administrative in nature should not prevent the people from voting on the

initiative when the “findamental and overriding purpose” of the initiative is

47

Appellants’ Opening Brief at 16-20; Petition at A-3 to A-5.

4% See Petition at A-5 to A-6 and note 3 on A-G.

49

1d. at A-6. Futurewise is Futurewise v. Reed, 161 Wn.2d 407, 166 P.3d 708 (2007)-
16




~ Jegislative. This Court should clarify that both the “legislative” and “power
to enact” tests are only applied to the “fundamental and overriding purpose™
of both local and statewide initiatives, in pre-election review.”

D. In Pre-election Review Of A Local Initiative, A Court Mavy
Not Review Whether The Initiative Would Be Lawful, If Approved

Div I errs when it states that local initiatives, in pre-election review,
are to be reviewed for whether they would be lawful, if approved.” Div I
errs when it states:
Courts. .. review initiatives for whether they would be lawful
if approved. . . . trial courts review the substance and nature
of local initiatives before they are submitted to the voters
because local initiatives must be consistent with federal and
state Jlaws.
Petition at A-1 (emphasis supplied). This Court should make clear that it
does not allow “substantive” review regarding whether a local initiative
would be valid, if approved, in pre-election review. Div. Il also states:
Where substantive review of a state-wide initiative is
inappropriate, a similar review for a local initiative is
warranted given the greater restrictions placed upon them.
Petition at A-9.
Inlight of recent case law, Div. II’s legal conclusions quoted above

should be reversed. Ultimately, Div. II did not decide whether the trial court

did or did not have authority in pre-election review to enter conclusions that

e Div. 1T also notes that the trial court did not make a finding as to the “fundamental

and overriding purpose” of the initiatives. This is an issue of law that this Court decides de
nove (without deference to the trial court). Even if it were an issue of fact, this Court is in
the same position to make findings as the trial court because the case was based on
undisputed facts. State v. Karpenski, 94 Wn. App. 80, 105, note 103, 971 P.2d 553 (1999).
The purposes of the initiatives can be inferred from the language of the ordinances, Local
587 v. State, 142 Wn.2d 183, 205-06, 11 P.3d 762 (2000).

1 See Petition at A-1 and A-9.
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the injtiatives would be u1aiawful, if approved. Div Il decided not to reach
this issue because it had a.lready wrongly concluded that the initiatives were
administrative in nature and interfered with the City Council’s exclusive
power to operate a water utility.” If this Court finds that the initiatives are
legislative and that there is “power to enact” given to the corporate City, this
Court will reach the issue of whether a tfial court, in pre-clection review, can
properly review whether loca] initiatives would be lawful, if approved.®
The Coppernoll Court cites to a local initiative case,” when it states:
It has been a longstanding rule of our jurisprudence that we
tefrain from inquiring into the validity of a proposed law,
inchuding initiative or referendum, before it has been enacted.
Coppernoll at 297. Reasons given for not allowing such pre-election review
include “involves issuing an advisory opinion, violates ripeness requirements,
undermines the policy of avoiding unnecessary constitutional questions, and

constitutes unwarranted judicial interference with a legislative process.™”

Also such pre-election review may “unduly infringe on free speech values.”

2 Bee Petition at A-10.

% The trial Court characterizes claims that the initiatives, if approved, would be

unlawful as the “third tesi” described in the trial court’s Findings of Fact, Conclusions of
Law, and Judgment in conclusion 4.1.3, Petition at A-27. Tt characterizes this test as the
“subject matter of the initiative exceeds the legislative authority of the City.” Id. In
conclusions 4.4 to 4.7, the trial court finds the nitiatives invahd according to this test
because; the initiatives conflict legislative authority given to the state board of health (4.4);
one initiative conflicts with federal authority given to the FDA (4.5); the other initiative “ig
intended to create regulations that are, io some extent, inconsistent with state and federal
law™ (4.6); and this initiative would violate Wash. Constitution, Article VIII, Sec. 7 (4.7).
Petition at A-27 to A-29.

¥ Seattle Bldg, & Constr. Trades Coun. v. City of Seattle, 34 Wn.2d 740, 745, 620

P.2d 82 (1980). Div. i wrongly finds this case supports “substantive mvalidity” analysis for
pre-clection review. See Petition at A-9 io A-10.

53

Coppernoll at 298,
5 Id. at 298,
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The Coppernoll Court identifies two n;irrow pre-election review exceptions
to be allowed in this state: a) for violations of procedural requirements for
putting a measure on the ballot; and b) for subject matter not being proper for
direct legislation (using the “legislative” and “power to enact” tests).”’

“Syubstantive invalidity” pre-election challenges are not allowed in
this state.®® For a statewide initiative, "substantive invalidity” involves a pre-
election claim that “the measure, if passed, would be substantively invalid
because it conflicts with a federal or state constitutional . . . provision.”™” For
local initiatives, “substantive invalidity” should be defined by this Court to
be a pre-election claim that a measure, if passed, would conflict with a federal
or state constitutional provision or geperal law.*

A statewide initiative cannot survive in post-election review if it
conflicts with the federal or state constitution. A local initiative cannot
survive in post-election review if it conflicts with the federal or state
constitution or with the general law. Just as the Coppemoll Court has
decided that a claim that a statewide initiative conflicts with a constituttonal
provision can not be heard in pre-election review, this Court should rule that
a claim that a local ordinance conflicts with a constitution or general law

provision cannot be heard in pre-election review,

7 Id. at 297-99,
w0 1d. at 297,
50 Id.

60

WASH. Constitution, Article X1 § 10 and 11 require compliance with general laws.
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Under such a ruling, this Court would not permit pre-election review
for local initiatives for whether‘they would be lawful if approved. With such
a ruling, this Court should find that the trial court’s Conclusions 4.1.3, and
4.4 to 4.7 are not valid issues for pre~electio1.a review of a local initiative.

E. This Court Should Issue A Decree Pursuant to RCW
15.17.290 To Place The Initiatives On The Baflot

PUINIY ST A A UL A oI S sl

Because the initiatives are legislative and are within the corporate
City’s power to enact, this Court should issue a decree pursuant to RCW
35.17.290 to place the initiatives on the ballot.
V. CONCLUSION

A. This Court Should Grant The Relief Requested

This Court should grant the relief requested and issue a decree to
place the initiatives on the ballot.

B. This Court Should Grant Petitioners Statutory Costs

Petitioners request statutory costs.
Dated this 1* day of June, 2009.
Respectfully submitted,

GERALD STEEL PE

/ .

erald B. Steel 7
WSBA No. 310
Attorneys for POW and OWOC
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44 Ohjo St.2d 62; Canton v. Whitman; 237 N.E.2d 766

CITY OF CANTON, APPELLEE, V. WHITMAN, DIR. OF ENVIRONMENTAL PROTECTION,
APPELLANT, o . 0

[Cite as Canton v. Whitman (1975), 44 Ohio St.2d 62]

Environmental protection - Director's order io fluoridate municipally-owned water supply ~R.C.
6111.13 - Constitutionality - Valid exercise of state's police power - Does not interfere with ownership
or operation of utility - Local option provision, valid.

1. Prevention and control of dental caries, 2 common discase of mankind, is a proper subject; in relstion
to public health, for legisiation enacted pursuant to the police powet vested in the state, as well as in
municipalities, by the general laws and the Constitution of the state of Ohio. (Kraus v. Cleveland, 163
Ohio 8t. 559, proved and expanded.) : .

* 2. Police and similar regulations adopted under the powers of local self-government established by the
Constitution of Ohio must yield to general laws of statewide scope and application, and statutory
enaciments representing the general exercise of police power by the state prevail over police and similar -
regulations of a municipality adopted in the exercise of its powers of local self-government. (State ex
rel. Klapp v. Dayton P. & L. Co., 10 Ohio 8t.2d 14, paragraph one of the syllabus approved and
followed.)

3. Legislation enacted by the state pursuant to the police power, in refation to the public health, is valid
as applied to the municipal operation of a public utiiity under Section 4 of Article XVIII of the Ohio
Constitution, where such legislation does not interfere with the ownership or operation of the wtility.

4. The General Assembly has discretion to enact legisiation sﬁhjeci; to local option elections by those
direcily affected, and a local option provision does not violate the requirement of Section 26, Article TT

of the Ohio Constitution, that all laws of a general nature shall have a uniform operation. throughout the
state. : ’

- (No. 75-282 - Decided November 19, 1975.)

— e w Page 63
- APPEAL from the Court of Appeals for Stark County.

The city of Canton owns and operates 2 public waterworks and water supply system. The city does
not add fluorides to the water supply and the level of natural fluorides in the water is less than eight-
- tenths milligrams of fluoride per liter, the level of fluoridation required by R.C. 6111.13. On July 1,

- 1'9’7'42 the then Ohio Director of Environmental Protection issued an order directing the city to begin
fluoridating its water within 30-days. ‘“ ' :

The city appealed io the Environmental Board of Review, w]ﬁch upheld the order. An appeal was
-taken to the Court of Appeals, which reversed the orders of the Board and the Director, holding that -
R.C. 6111.13 was not reasonably related to the police power of the state. ' o

The cause i3 now before this court pursuant to an allowance of a motion to certify the fecord. .

Al

: http://www.]awriter.net/cgi—bin/texis/web/caselaw/+00@5lﬁoe,sznmeozbwez’?waqu... 1171872008
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* Mr. Harry E. Klide, city solicitor, and Mr. William J. Harann, for aiapdli.ee,
Mr‘. Wiliiam i Bfovs}m,v attorney general, and Mr. Christopher R. Schraff, for appellant.
STERN,J. ~ |
:Thc'issué raiécd in this case is, generally, whether the state may require a.municipality to fliioridate a

“municipally~-owned-and- operated water supply, and, specifically, whether R.C. 6111.13, which requires
fluoridation, is a valid exercise of the state police power.(fill) - o .

 The purpose of fluoridation is well-known. Fluorides help prevent and coniro] the incidence of dental
© caries. Fluoridation has become a familiar public health measure ' '

‘ in the past two decades, and it is beyond questioning a proper subject for legislation pursuant to the
" police power. Kraus v. Cleveland (1955), 163 Ohio St. 5539, 127 M.E. 2d 609; Alkire v. Cashman, 350

F. Supp. 360 (S.D. Chio E.D. 1972); Dowel} v. Tulsa, 273 P. 2d 958 (Okla. 1954); Paduano v. New
York, 17 N.Y. 2d 875, 218 N.E. 2d 339 (1966); Annotation, 43 A.L.R. 2d 453, ‘

In Kra.us, supra, we held that a municipalitﬁ could fluotidate its municipally owned water supply, a8 -

a proper exercise of the police power. Here, the city of Canton does not wish to fluoridate its water, and
. the issue is whether the state may order the city to do s0. o

" The city contends that fluoridation is a matter of local self-govemnment and of the operation of 2 .
municipal public utility, matters which are reserved for municipal coniro! under the hote-rule provision
of the Ohio Constitution. - ‘

" Section 3'of Article XVIII of the Ohio Constitution provides: -

"Municipafities shall have authority to exefci'se all powers of local self-government and to adbpt and
enforce within their limits such local police; sanitary and other similar regulations, as are not in conflict
with general Taws." ' .

This section, adopted in 1912, preserved the suptemacy of the state in matters of "police, sanitary
and other similar regulations,” while granting municipalities sovereignty in matters-of local self-
~ government, limited only by other constitutional provisions. Municipalities may enact police and similar
regulations under their powers of local self-government, but such regulations "must yield to general laws
~ of statewide scope and application, and statutory enaciments representing the general exercise of police
power by the state prevail over police and similar regulations in the exetcise by a municipality of the
powers of local self-government.” State ex rel. Klapp v. Dayton P. & L. Co. (1967), 10 Ohio S5t.2d 14, -
225 N.E. 2d 230 (paragraph one of the syllabus); West Jefferson v. Robinson (1965), 1 Ohic St.2d 113,

205 N.E. 2d 382, Cincinnati v. Hoffiman (1972), 31 Ohio 8t.2d 163, 285 N.E. 2d 714 (Brown, J.,
dissent-

ing); Leavers v. Canton (1964), 1 Ohio St.2d 33,37, 203 N.E. 2d 354..

Matters involving loeal self-government and thoge invalving the police power often overlap, Even if
a maitter is.of local concern, the locat regulation may have significant exiraterritorial effects, in which

A2
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case it properly becomes a matter of statewide concern for the General Assembly. Cleveland Electric
Nluminating Co. v. Painesville (1968), 15 Chio St.2d 125,239 N.E. 2d 75; Beachwood-v. Board of .
Flections (1958), 167 Ohio St. 369 , 371, 148 N.E. 2d 921. Similarly, a matter which relates to exercise
of the police power by a municipality, e.g., the appointment of officers to the palice force, may o
essentially be an exercise of tocal self~government not subject to state authority. State ex rel. Canada v.
Phillips (1958), 168 Ohio St. 191, 151 N.E. 2d 722. :

The powet of local self-government and that of the general police power are constitutional grants of
authotity equivalent in dignity. A: city may not regulate activities outside its borders, and the state may
. pot restrict the exercise of the powers of self-government within a city. The city may exercise the police
power within its borders, but the general laws of the state are supreme in the exercise of the police
power, regardless of whether the matter is one which might also properly be a subject of municipal
legislation. Where there is a direct conflict, the state regulation prevails.

The city confends further that the power to fluoridate is a "power of local self-government.” That

- drgnment s necessarily rejected by the decision of this court in Kraus v. Cleveland supra. See, also,
Beachwood v. Board of Elections, supra. The decision to fluoridate is intrinsically one involving public
~ health. Whether it ts decided by an exercise of local self-government is irrelevant, for its validity must
depend upon whether it bears a substantial relationship to the public health. In Kraus, the court held that .~
fluoridation is a proper subject for exercise of the police power when enacted by a municipality, and was
not "in contravention of the general laws in relation to adultera- : ' ' :

’ SR—— Page BT o . - -

. tion or tlie practice of medicine." Fluoridation is equallya proper subject. for the exercise of the state
. police power, and a municipal ordinance in contravention of a general state law requiting fluoridation s
invalid. The public health is a matter of state as well as local concern (State ex rel. Mowrer v.
Undervood [19407, 137 Ohio St. 1, 27 N.E. 2d 773; State ex rel. Cuyahoga Heights v. Zangerle, 103
. Ohio 8t. 566 , 134 N.E. 686 [1921]), and that concern extends to those ills which affect us individually,
as well as those which we transmit to one another. ' ‘ ‘

As this court stated in Kraus, supra, at page 562:

nEk ok Ay evamination shows that Jaws relating to child laber, minimum wages for women and
minors and maximum hours for women and minors have all been upheld on the basis of the police
power in relation to public health. Regulations relating to control of venereal disease, blood tests for
marriage licenses, sterilization, pasteurization of milk, chlorination of water and vaccination have all
been held valid as based on police power exercised in regard to public health.

"Clearly neither an overriding public necessity ot emergency nor infectious or conté.gious diseases
are-the eriteria which authorize the exercise of the police power in relation to public health."

‘The city of Canton also contends that the fluoridation legistation interferes with the powet to own or
operate public utilities granted by Section 4 of Article XVTIL That section reads:

’ .'_'Any munic.ipa.l ity may acquire, construct, own, Jease and operate within ot without its corporaie
limits, any public utility the product or service of which is or i3 10 be supplied to the municipality or its
inhabitants, and may contract with others for any such product or service, * * ** ' '

Those rights and privileges are derived directly from the people through the Constitution, and the
. General Assembly may not impose restrictions upon the power to operate a public utility granted to a

Ag
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" Page 4 of 7

municipality under Article RV of the Ohio Constitution. State ex rel. MceCann v. ‘

— -Page 68 — —— E—
Defiance (1958), 167 Ohio St. 313 , 148 N.E. 2d 221; Swank v. Shiloh (1957), 166 Ohio 5t. 415 , 143
N.E. 2d 586, Buelid v: Camp Wise Assn. (1921), 102 Ohio 5t. 207, 131 NLE. 349. Tt may, howevet,
enact legislation under its general police power to protect the public health and safety. State ex rel.
McCann v. Defiance, supra;, Akron v. Public Util. Comm. (1948), 149 Ohio St. 347 , 78 N.E. 24 850;

" Bucyrus v: Department of Health (1929), 120 Okio St. 426 , 166 N.E. 370.

The ownership and operation of a municipal waterworks is not limited by a state requirement that .
fAuorides be added to the water in the interest of the public health, to any greater degree than by other .
health and safety requirements affecting the purity of the water ox the safety of plant operations. The
state, in fact, supplies the equipment necessary to add the fluorides. An exercise of the police power
necessarily occasions some interference with other rights, but that exercise is valid if it bears a real and
substantial relationship to the public health, safety, motals or general welfare, and if it is not :
urireasonabie or arbitrary. Piqua v. Zimmerlin (1880), 35 Objo St. 507, 511. Fluaridation is plainly a

matter involving the public health; there is no indication that it unreasonably restricts, limits, or
* otherwise interferes with the operation of a municipal vtility.- o

 The effect of fluoridating a water supply is a local one, limited to the area served by the system.(fn2)

The local interest in the decision regarding fluoridation is clear, while the interest of the state is not
as direct as in the areas of infectious diseases or of poilution. Cf. Bucyrus v, Departinent.of Healih,
‘supra. However, the mandate of Section 3 of Article XVII} of the Ohio Constitution is that municipal
exercise of the police power is valid only insofar as it does not conflict with general state laws,
regardless of whether the maiter might also be decided locally. ‘

In fact, the General Assembly did permit the users.of Jocal water supplies to decide whetherto
fluotidaie their water. R.C. 6111.13 contained provisions which authorized a spécial election to be called
within 120 days of the effective date of the legislation, November 17, 1969, by the users.of any water -
supply system which did not then add fluorides. The question of fluoridation would be decided by a

“majority vote. Thirty-eight such elections were-held, and in thirty-six the vote was against fluoridation.
No special election was beld in the area supplied by thie city of Canton waterworks, although ‘
fluoridation had previously been rejected in two general elections, ‘

The cit‘y coniends that the local option provision of R.C. 6111.13 prevented that section from being -
valid as a general law, because its effect was to require some water suppliers to fluoridate, while '
allowing others, whose users held a referendum, to avoid that requirement. '

~ The referendum provisions of R.C. 6111.13 are somewhat unusual, in that they require that the
referendum be held, if at all, within 120 days, and require that the voters be only those using the water
supply, regardless of the political subdivision in which they might reside. Essentially, however, the’
provisions are for a local option, and no claim is raised that those provisions are unreasonable.

The principle of Tocal options is well-established. It is a legislative deferral to differing local needs
and attitndeés, a principle which is also embodied in the home-rule provisions. Local-option laws are. -
‘upheld by ihe great weight of anthority (Locke's Appeal [1873], 72 Pa. 491, 13 Am. Rep. 716; 16 Am.
Jur. 2d 508; 16 C.1.8. 680; 79 L. Ed. 562), and their enactment lies. within the discretion. of the General .
Assembly. As stated inn Stone v. Charlestown (1873), 114 Mass, 214, 221:

http://WWW.lawfifer.ner!ogi-.bin/tcxis/web/case!aw/-—%OoeSlﬁoeszn;neozl)wez’?wawad... 11/18/2008
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mk % Tp doing so, the Legislature does not, in any sense, delegate its constitutional authority, but, in
the exercise of that authority, determines that if the inhabitants of that part of the state to be immediately
affected by the proposed change assent 10 it public policy requires it to be :

s - ;F’age?ﬂ' - ; .
made, and that, without such assent,-the other cansiderations offered in support of it are not sufficient to
justify its adoption by the Legisiature. The question whether the act shall take effect at once, or only
upon such acceptance by the inhabitants, is within the discretion of the Legislature to detetmine.”

A local-option law is also not objectionable as not having & uniform operation throu‘ghclautthe staie, ”
as required by Section 26 of Article I1 of the Ohio Constitution. As the court siated in Gordon v. State
(1889), 46 Ohio St. 607 , 628, upholding a local option lquor law: '

™ * The provisions of the act are bounded only by the limits of the stafe, and uniformity in its

. -operation is not destroyed, because the electors in one or mote townships may not see fit to avail
themselves of its provisions. The act makes no diserimination between Jocalities to the exclusion ol any
fowiship. Every township in the state comes within the purview of the law, and may have the advantage

of its provisions by complying with its terms. The operation of the statute is the same ih all parts of the
state, under the same circumstances and conditions.” See, also, Cincinnati W. & Z. R. Co. v. '
Commissioners of Clinton County (1852}, 1 Ohio St. 77 . i

7 The fluoridation local option was similarly applied unifoirmly throughout the state, and made no’
discrimination between one locality and another, The users of all affected water supply systems were
equally permitted to petition for a local option election. ‘ :

For the reasons stated above, we disagree with the holding of the Court of Appeals that the inclugion
by the General Assembly of local option provisions rendered the entire statute void because they were’
not reasonably related to the police power. Tt is, of course, true that the beneficial effects of fluoridation

‘upon the public health are unelated 1o the votes of a. majority in any community. Medical research has
proven fluoridation effective in reducing dental caries, and communities with fluoridated water will.
generally have better dental hygiene than those without fiuoridation,

irvéspective of a majority vote. Yet many persons strongly oppose fluoridation for religious and other
reasons, Plainly, the General Assembly made a political compromise - it ordered fluoridation, but
permitied users of particular water supplies to choose, by local option, to avoid that order under

specified conditions. As in Stone v. Charlestown, supra, the Ohio. General Assembly determined that "if -
the inhabitants of that part of the state to be immediately affected by the proposed change assent to it, ‘
public policy requires it to be made, and that, without such assent, the ofher considerations offered in
support of it are not sufficient to justify its adoption by the * * * [General Assembty]."

The decision as to whether the benefits to the public health of fluoridation are sufficient fo require it
for all, notwithstanding the concerted opposition of many individuals, is within the diseretion of the
General Assembly. So, 100, is the decision that those immediately affected by a local fluoridation
program shouid have an option to decide that same question for themselves.

~ Forthe fofegoing reasons, the judgment of the Court of Appeals is reversed, and the orders of the
Envitonmental Board of Review and the Director of Bovironmental Protection are affirmed.

Judgment reversed.

e
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O'NEILL, C.J., HERBERT, W. BROWN, and P. BROWN, IJ., concur.

CORRIGAN and CELEBREZZE, 1., dissent.

Footnotes:

1 R.C. 6111.13. as amended by the General Assembly in 1672 (134 Chio Laws 766), provides in
pertinent part: - : ‘

"If the natural fluotide content of supplied water of a public water supply and waserworks.system is
Jess than eight-tenths milligrams per liter of water, fluoride shall be added to such water to majniain a
fluoride content of not less than eight-tenths milligrams per liter of water nor more than one and three-
tenths milligrams per liter of water beginning: ‘

"(A) On or before January 1, 1971, for a public water ':éupply' and water-works system supplying
water 1o twenty thousand or mOre persons: . : ' : :

~ "(B) On or before January 1, 1972, for a public water supply and water works system supplying -
water to five thousand or more persons, but less than twenty thonsand persons. A municipal corporation
may request the environmental protection agency for reimbursement of the actual cost of acquiring and
installing equipment, excluding chemicals added to the water supply, necessary for compliance with
division (A) or (B) of this section. The director of environmental protection, upon determination of the -
necessity of this cost for this purpose, shall order the reimbursement for such costs, from funds available
io the agency. - o :

Between 1969 and 1973. R.C. 6111.13 also provided:

"Within one hundred twenty days after November 17, 1969, 4 petition may be filed with the board of
elections of a county containing a political subdivision served by a public water supply to which fluoride .
must be added under this section and where fluoride was not regularly added to.such water supply prior
to the filing of such petition, requesting that the issue of adding fluoride to the water supply be placed on
the ballot at a special election in the political subdivisions of the county or adjoining counties served by
the water supply to be held on a-date specified in the petition, not less than ninety nor more than one
hundred twenty days after the date of filing the petition. ‘ :

"The petition shall meet the requirements of R.C. 3501.38 and, in addition, shall designate the
political subdivisions in the county and adjoining counties served by the water supply and shall be
signed by not less than ten per cent of the number of electors served by the water supply of each political
subdivision who voted for Governor at the last preceding gubernatorial election. The board of elections

- shall place the issue on the ballot at the special election to be held in the political subdivisions served by
the water supply. : : ‘

“If a water supply extends into more than one county, the board of elections of the county where the
petitions are filed shall, within ten days after such filing, send notice of such filing 1o all other boards of
elections of counties served by the water supply and shall furnish ali ballots for the special election..

"In political subdivisions where only a part of the electors are served by the water supply, only those

-eleetors shall be allowed to-vote on the issue who sign forms provided by the board of elections stating
that they are served by the water supply. The question of adding fluoride to ihe water supply shall be

4t
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determined, at this election, by a majority vote of those voting on the issue.”

The 15.ttef provisions were repealed in 1973 (135 Ohio Laws 1 109), by which time thlé ]20;day'
period for filing of petitions had expired. ' o '

2In the case of a municipal water supply, the area served is not limited by municipal boundaries, for -
the municipality may sell any amount of its surplus water to other communities. Section 6, Article XVIII
of the Ohio Constitution. : : '

OH

Ohio 5t.2d
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110 NW.2d 569; WILSON v. CITY OF COUNCIL BLUFFS, 253 fowa 162, (lowa
- | 09/19/1961); - | -

e Page BBY ~
WILSON v, CITY OF COUNCIL BLUFFS, 253 lowa 162, 110 N.W.2d 569 (Jowa 09/19/1961)
- {1} Supreme lComft of Towa. ' '
© [2]No. 50306
[3] 253 lowa. 162, 110 N.W.2d 369, 1961.1A.0042025 '
[4] September 19, 1961

[5] C.L. WILSON ET AL., FOR THEMSELVES AND REPRESENTING OTHER RESIDENT

TAXPAYERS AND USERS OF THE PUBLIC WATER SUPPLY OF CITY OF COUNCIL BLUFFS,
APPELLEES, V. CITY OF.COUNCIL BLUFFS, APPELLANT. ' - -

{6] SYLLABUS BY THE COURT

[7] MUNICIPAL CORPORATIONS: Powers. Municipalities have only those 1 powers expressly
given them by the legislature, those which arise from fair implication and those necessary 10 carry out
~ powers expressly or impliedly granted. MUNICTPAL CORPORATIONS: Powers — grants strictly

" construed. 2 Grants of power to municipalities are strictly construed against the authority claimed, and
in case of reasonable doubt must be denied. STATUTES: General and special — conflict— special
statute 3 considered an exception. Where a general statute, if standing alone, would include the same
maiter as a special statute and thus conflict with it, the special statute will be considered an exception to
the general statute whether it was adopted before or afier the general statute. MUNICIPAL
CORPORATIONS: Waterworks — statutes authorizing — 4 scope — powers granted. Code sections

©397.1 and 397.26, C.,'58, are special statutes dealing entirely with the power of the city o own and
operate such a utility as the waterworks and with the physical aspects thereof, but have nothing to do
with ihe manner in which it is operated or the type, character or ingredients of the product produced and
sold, other than that it be water. MUNICIPAL CORPORATIONS; Fluoridation of water — health
measure 5 — police power. A city ordinance providing for fluoridation of water firnished to residents
through the municipal waterworks is a health measure and a patice power enactment. MUNICIPAL
CORPORATIONS; Public health — police power. Public 6 health is a proper subject of police power
delegated to municipalities coextensive with their corporate limits. MUNICIPAL CORPORATIONS:
Fluotidation of water — power implied. 7 A city has authority, implied by sections 366.1 and 368.2, C.,
158, to enact an ordinance providing for fluoridation of the watet furnished by its municipal waterworks.

[8] [253 lowa Page 163]

_ 91 APPEAL AND ERROR: Constitutional questions must be raised in 8 trial court. A constitutional |
issue not raised in the trial court by the pleading and which was not before that conrt will not be '
considered on appeal. APPEAL AND ERROR: Appelles may claim error without a 9 cross-appeal.

Appellee may contend in support of trial court's decree that there was error in a holding without a ¢ross-
appeal. MUNICIPAL CORPORATIONS: Fluoridation of city water supply — no 10 violation of

statutes dealing with sale of poisons. The addition of sodium fluoride to the municipal water supply in -
quantities approved by the State Department of Health cannot be held to be a violation of the chapter

yra
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déaliﬁg with the sale and distribution of poiéons. Section 205.5, Code of 1958.

[10] Aﬁpéa}: from Pottawattamie District Court — R. KENT MARTIN, Judge. Proceeding to en;ioin
enforcing an ordinance callin g for fluoridation of the public water supply. From a decree as prayed
defendant appeals. — Reversed. ‘ : ‘ :

- [11] David E. Stuart, City Attorney, and John M. Peters, Assistant City Attormney, both of Council
Bluffs, for appellant. :

[12] Richard C. Turner, of Council Bluffs, for appeilees. |
[13] The opinion of the court was delivered by: Hays, J.

4

e Page 570

This is a class action wherein plaintiffs, as residents and taxpayets of the City of Council Bluffs, Towa, =~
seek to enjoin the enforcement by said City of an ordinance, known in the record as Ordinance No.
3575, providing for fluoridation of water furnished to residents of said City through its municipal
waterworks. Stich relief was granted by the trial court, ‘

'[15] Ordinance No. 3575, after setting forth at some length a fist of national, state and local medical,
denta) and health associations and boards which have endorsed the use of fluorides in water a5 a health
measure, provides: Section 1. "That fluoride [253 Jowa Page 164] : '

[16] shall be introduced into the public water supplies of the City of Couneil Bluffs, Towa, in such
concentration as is recommended by the Towa State Department of Health; provided, however, that
fluoridation equipment and the installation and operation thereaf shall at alf fimes be subject to the

inspection, rules, regulations and direction of said Depattment of Health. * **."

[17] A pretrial stipulation provided: (1) No issue is raised as to plaintiff's authotity to maintain the
action. (2) It is conceded that the flucride to be added to the water will not purify the water or make it
more potable and that it is not being added for that purpose. (3) No issue is raised as to whether or not
the City council was duly advised upon the question of whether or not the adding of fluoride to the water
will be beneficial or detrimental to the users. (4) No issue is raised as to whether or not the fluoride will
prevent dental caries, or whether or not the City acted arbitrarily or abused its discretion in making its
determination in that respect. (5) No claim is made that the fluoride will make the water less potable or
less pure. (6) This stipulation pexmits urging that the addition of fluoride by the City violates chapter
205, Code of 1958. (7) No issue is raised concerning the athount of fluoride the City intends to add to

the water or that it exceeds the amount recommended for the purpose of accomplishing the reduction of
dental caries. ' '

[18] Under the pleadings and in the light of above mentioned stipulation, but two legal questions .
were before the trial court for determination: (1) Statutory authority of the City to enaci said ordinance;
and (2) Violation of chapter 203, Code of 1958. The trial court held the City had no statutory authority,
express or implied, to enact the ordinance, but that, assuming such authority, the ordinance did not

-viotate chapter 205, Appellant assigns error in the holding of no authority. Appellees urge in support of
the decree, error as to the holding relative to chapter 205, Code of 1958, s

Ry
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[19] [1-3] L The law is clear and well established in this staté that municipalities have only those -
powers expressly given them by the legislature, those which arise from fair implication and those
necessary to carry out powers expressly or imphedly granted. Also, such grants of power are strictly
construed [253 lowa Page 165] . ‘ S

[20} against the authority claimed, and in case of reasonable doubt must be-denied, Dotson v, City of
Ames, 251 Towa 467,101 N.W.2d 711, and authorities therein cited. The law is equally well established
that where a general statute, if standing alone, would include the same matter as a special stahute and
thys conflict with it the special statute will be considered an exception to the general statute

o Page BT wrmeamr e

whether it was adopted before or afier the gendra] siatute. Gade v. City of Waverly, 251 Towa 473, 101
N.W.2d 523, and cited authorities. : . o :

{211 1. Four sections of the Code appear to be pertinent to the issue of authority 1o enact the
ordinance in question: '

[22] Section 366.1, "Municipal corporations shall have power to make and publish, from time to
time, ordinances, not inconsistent with the laws of the state, for carrying into effect or discharging the
‘powers and duties conferred by this title, and such as shall seem necessary and proper to provide for the
safety, preserve the health, promote the prosperity, improve the morals, erder, comfort, and convenience
~ of such corparations and the inhabitants thereof, and to enforce obedience to such ordinances by fine not
~ exceeding one hundred dollars, er by imprisonment not exceeding thirty days."

123] Section 368.2 provides in part: "Cities and towns are bodies politic and cofporate * * * and shall
have the general powers and privileges granted, and such others as are incidenta] to municipal ‘
corporations * * *, not inconsistent with the statutes of the state, for the protection of their property and
inhabitants, and the preservation of peace and good order thetein, * * *." ‘

[241 Section 397.1, "Cities and towns may purchase. Cities'and towns shall have the pOwWer to
purchase, establish, erect, maintain, and operate within or without ther corporate limits * * *
waterworks, * * *, with all the necessary reservoirs, mains, filters, streams, trenches, pipes, drains,

poles, wires, burners, machinery, apparatus, and other requisites of said works or plants, and-lease or sell
the same." ‘ ‘ ‘ S

[25] Section 397.26, "Jurisdiction of city. For the purpose of mainiaining and protecting such works
or plants from injury, and protecting the water of such waterworks from pollution, [253 lowa Page 166]

[26] the jurisdiction of such city or town shall extend over the territory occupied by such works, and
all reservoirs, mains, filters, streams * * * and other requisites of said works or plants used in or
necessary for the construction, maintenance, and operation of the same, and over the stream or source
from which the water is taken for five miles above the point from which it is taken.”

[271 [4] TII. The trial court held there was nothing in section 397.1 or section 397.26 in any way
authorizing fluoridation. We agree. We might also add that nowhere in the briefs and arguments do we
find any contention of express authority. The trial court also held, in effect, these two statutes were
special ones in relation to water supplies as against the general powers of municipal corporations. We do
not agree with this premise, True they are special statutes dealing with one phase of water supplies, but
that phase deals entirely with the power of the City to own and operate such a business or utility. It deals

A
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only with the physical aspects of such a utility and has nothing to do with the manner in which it is

operated of the type, character or ingredients of the product produced and sold other than, perhaps, that

it be water. Neither 397.1 nor 397.26 conflicts with 366.1 or 368.2. Such cases as Mason City v. Zerble,

150 Towa 102, 93 N.W.2d 94; Gade v. City of Waverly, 251 Towa 473, 101 N.W.2d 525, supra; Shelby

County Myrtue Memorial Hospital v. Harrison County, 249 Towa 146, 86 N, W.2d 104; Leighton Supply

Co. v. City Council of Fort Dodge, 228 Towa 995, 292 N.W. 848, are fiot in point. .

28] [511V. There gan be no question under this record and the stipulation but that the City acted

good faith, and, after due deliberation, under its, at least supposed, power in sections 366.1 and 368.2,
above st forth. More specifically, the ordinance itself shows it as deemed to be a health measure .
enacted under that part of section 366.1 which is as follows: ™ % and such as shall seem necessary and
proper to provide for the safety, preserve the health * * * of * * * the inhabitants thereof

SURRE— Sn—— R Page 5?2 4
* % % 1 (Ttalics ours.) It is a "police power" enactment.

[29] [6] "Police power" is a general term containing many ramifications and has never been
pinpointed as io its exact meaning. 1253 Jowa Page 167] '

[30] City of Des Moines v. Manhattan Oil Co., 193 Towa 1096, 184 N.W. 823, 188 N.W. 921, 23
ALR.1322. No one contends that the matter of the public health is not a proper subject of the police
power ot that such power has not been specifically delégated to cities and fowns coextensive with their -
corporate limits. Cecil v. Toenjes, 210 lowa 407,228 N.W. 874, The trial court recognizes such facts
but holds the addition of fluorides to the public water supply is not an authorized attribute thereof. It
bases this holding primarily upon the stipulation that the only purpose of adding fluerides is on the
theory that it will prevent dental caries in-children; and that dental caries is neither a-contagious nov. an

“infeciious disease. :

131117, 8] The trial court concedes the right of a ity to enact health regulations such ag are intended
10 overcome contagious or infectious diseases on the theory that it is for the benefit of the community as
a whote rather than those who are actuatly affected therewith. Jacobson v. Commonwealth of -
Massachusetts, 197 U.S. 11,25 8. Ct. 358, 49 L. Ed. 643, 3 Ann. Cas. 765. There is nothing in the cited -
case prohibitive of "aiding a segment of the whole" rather than "aiding the whole", if the aiding is in fact’
a hiealth measure, nor have we been cited any such a holding. See City of Des Moines v. Manhattan Oil
Co., 193 Towa 1096, 184 N.W. 823, 188 N.W. 921,23 ALR. 1322, 1t is clear that the City considered it
" o be a healih measure. Under the stipulation no claim is made that the City acted hastily or arbitrarily in
enacting the ordinance, nor is there any issue as to whether it is or is not beneficial or detrimental as a
" health adjunct. The merits of fluoridation are not in issue, only the authority or the lack of authority in
 the City to enact such an ordinance. We hold it has such authority, not in specific words but necessarily
implied under sections 366.1 and 368.2, Code of 1938, See annotation, 43 A.L.R.2d 453, 459, and -
anthorities therein cited. While appellees argue an ifivasion of petsonal liberties guaranteed by the State
and Federal Constitutions, no such issue is raised by the pleadings; was not before the trial court and
will not be considered here. [n re Estate of Lundgren, 250 Towa 1233, 98 N.W.2d 839,

[32] [9]V. Appellees contend in support of the decreé that the [253 Towa Page 168]" |

[33] court erred in holding that the ordinance was fiot in violation of chapter-203, Code of 1958, and
hence void. This may be done without a cross-appeal, Brandt v. Schucha, 250 Jowa 679, 96 N.W.2d

A
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[34] [10] Chapter 205 deals with the.sale and distribution of poisons. Section205.5 specifically
prohibits any person except a licensed pharmacist from selling at retail any of the poisons listed therein.
Inciuded in this list is sodium fluoride. It may be assumed that sodium silicofluoride, thé ingredient the -
City proposes to inject into the water, is included in the fluoride prohibition: The record shows that the

fiuoride concentration of the water, after the injection thereof, is 1.2 to one million p.p.m., which is in
accord with the rules and regulations of the State Department of Health of Towa. It also appears that
much of the water in Iowa has, in its natural state, a fluoride concentrate equal to ot in excess of that
involved here. Tt is also stipulated that no claim is made that the fluoride will poison the water or that it

‘will make it less pure or potable.

[35] It is clear that the purpose of section 205.5 is to regulate and restrict the retail sale of poisons as
such. Conceding that the City of Council Blufis is éngaged in the sale at retai] of water, the fact that
quch water may have a concentrate of fluoride of 1.2 to one million p.p.m., either naturally or due to

“action by the City, cannot under any reasonable theory be held to be a sale at rétail of fluoride within the
meaning :

- Page 873 -
of section 205.5. Nicotine is also-included in the prohibition found in said section, yet we doubt that
anyone would serionsly contend that the sale of a package of cigarettes (we take judicial niotice of the

 fact that cigarettes contain nicotine) was a sele of nicotine within the meaning of such statute. We can

see no difference in the sale of water which contains fluaride as set forth in‘this record. The trial court . '
was ¢learly correct. : :

136] For the feasons above stated the decree of the trial coutt should be and is reversed and plaintiffs’ '
petition dismissed. — Reversed. S '

© [37] All TUSTICES concur. [253 Jowa Page 169] 19610919
1A : ‘

N.wa2d
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A3 Céi,Rptr. 306; D BEVERLY HUGHES ET Al.., PLAINTIFFS AND RESPONDENTS, v, -
 CITY OF LINCOLN ET AL., DEFENDANTS AND APPELLANTS;
1865.CA.40786; 43 Cal.Rptr, 306; 232 Cal.App.2d 741
Hughes v. City of Lincoln, 232 Cal.App.2d 741, 43 Cal.Rptr. 306 (Cal. App.Dist.3 03/10/1965)
[1] DISTRICT COURT OF APPEAL OF CALIFORNIA, THIRD APPELLATE DISTRICT
[2] Ciiv. No. 10927 ' | | )
i3] 1065.CA.40766; 43 Cal Rpir. 306; 232 Cal.App.2d 741

4] March 10, 1965

(5] D BEVERLY HUGHES ET AL., PLAINTIFFS AND RESPONDENTS, v. CITY OF LINCOLN ET
AL. DEFENDANTS AND APPELLANTS . ‘ e

[6] APPEAL from a judgment of the Superior Court of Placer County.-Vermnon Stoll, Judge.*fn*
Proceeding in mandamus to conipel a city council to submit to an election a proposed initiative
ordinance to prohibit addition of fluorides to the city's pubfic water supply.

7] Robert J. Troimbley for Defendants and Appelianis.
18] Bowers & Sinclair and Floyd H. Bowers for Plaintiffs and Respondents.
[9] Friedman, J. Pierce, P. 1., and Van Dvke, J.,*fn* concurred, h

[10] Friedman

O S————— - : Page 743 ==

[11] On July 10, 1962, the City Council of the City of Lincoin adopied a resolution dirc:cting ,
 fluoridation of the municipal water supply, subject to the approval of the State Board of Public Health.
A group of electors circulated - :

Pag'e 744

- [12] a petition proposing an initiative ordinance to prohibit addition of flnorides to the city's public
water supply. On September 15, 1963, the city clerk subnitied the petition io the council with a
 certificate showing that it was signed by more than 13 per cent of the municipal voters. When a

~ proposed initiative ordinance bearing that percentage of signatures is presented to the ¢ity commeil, the

law requires it either to adopt the ordinance or immediaiely call 2 special election for its submission to .

" the voters. (Elec. Code, § 4011.) The Lincoln city council refuised to take either step. Several electors
then filed this mandate action to force the city council to submit the proposed ordinance to election.
After a hearing the lower court issued a peremptory writ and the city appeals.

[13] Essentially, the city's p‘ositjon may be described as follows: An ordinance proposed by initiative
must be one that the city council could itsetf enact; the Legislature has adopted a comprehensive scheme
entrusting control of domestic water supplies to the State Department of Public Health, as a result of

A
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which a municipal decision to fluoridate becomes an administrative rather than legislative act, hence not
subject to the injtiative power of the municipal electors. We reject this position. -

- . [14] The courts have evolved various tests for ascertaining the scope of the initiative and referendum _
~ powers in their application to counties and cities. These powers apply to county and city maasures which
are legislative in character. (Johnston v. City of Claremont, 49 Cal.2d 826, 834 [323 P.2d 71]; Hopping
v. Couneil of City of Richmond, 170 Cal, 605, 611 [150 P, 977]; Reagan v. City of Sausalito, 210
Cal.App.2d 618, 621.[26 Cal.Rptr. 775]; Martin v. Smith, 184 Cal.App.2d 571, 575 [7 Cal.Rptr., 7251
They do not extend to executive or administrative actjons of the local legislative body. (Simpson v, Hite,
36 Cal2d 125, 129 [222 P.2d 2257; Housing Authority v. Superior Court, 35 Cal.2d 550, 558 [219P.2d
457}; Chase v. Kalber, 28 Cal.App. 561; 568, et seq. [153.P. 397].) ' ‘

| [157 The vague egislative-administrative dichoton’ay‘has been crystallized to some extent in the oft-
quoted formulation in McKeviit v. City of Sacramento, 55 Cal.App. 117, 124 [203 . 1327: "Acts
constituting a declaration of public purpose, and making provision for ways and means of its

_accomplishment, may be generally classified as calling for the exercise of legislative power. Acts which
are 1o be deemed as acts of administration, and classed among those govemmental powers

Page TAE -

116} properly assigned to.the executive department, are those which are necessary to be done to carry out
legislative policies and purposes already declared by the legislative body, or such as are devolved upon
it by the organic law of its existence.” (Reagan v. City of Sausalito, supra, 210 Cal.App.2d at pp. 621-
622; Fletcher v. Porter, 203 Cal.App.2d 313, 321 [21 Cal Rptr. 432]; Martin v. Smith, supra, 184

. Cal.App.2d at p. 575; see also 5 MeQuillin on Municipal Corporations (3d ed.) pp- 255-256; Comment,

Limitations on Initiative and Referendum, 3 Stan.L.Rev. 497, 502-504.)

[17] A second iest is superimposed upon the first when the. local proposal deals with a subject affected
by state policy and state law. If the subject is one of statewide concern in which the Legislature has
delegated decision-making power, not to the local electors, but to the focal council or board as the state's
designated agent for local implementation of state policy, the action receives an "administrative”
characterization, hence is outside the scope of the initjative and referendum. (Simpson v, Hite, supra, 36
Cal.2d at p. 131; Riedman v. Brison, 217 Cal. 383, 387-388 {18 P.2d 9471, Mervyhne v. Acker, 189
Cal.App.2d 558, 562, 565 [11 Cal.Rptr. 340%; Alexander v. Mit¢hell, 119 Cal.App.2d 816, 826 [260
P.2d 261].) "When the sole basis for a determination is whether a cettain 'contingent effect’ exists to

_warrant local application of state legislation, the exercise of that narrow anthority is an administrative
act and not a legislative one." (Housing Authority v. Superior Court, supra, 35 Cal.2d at p. 558;

" Andrews v. City of San Bernardino, 175 Cal. App.2d 459, 462 [346 P.2d 457})

[18] On the other hand, the matter may he one of local rather than statewide concern. Tn that case a local
decision which is intrinsically legistative retains that character even in the presence of a state law
authorizing or setting limits on the particular field of action. (Reagan v. City of Sausalito, supra, 210
Cal.App.2d at pp. 625-628; Fletcher v, Porter, supra, 203 Cal.App.2d at pp. 318-319; Mefford v. City of
Tulare, 102 Cal.App.2d 919,923-924 {228 P.2d 847].) If the proposal is an exarcise of police power -
directly delegated to counties and cities by article XI, section 11, of the State Constitution, then it is
likely to constitute an act of legislation rather than administration. (See Dwyer v. City Council of City of-
Berkeley, 200 Cal. 505, 511-312 [253 P. 932].) ‘ '

[197 A third test has been formulated to delineate scope of the initiative power, a8 disl:i11guished, from the -

referendum: :
Al¥
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[20] It is'well recognized that "an ordinance proposed by the electors of a county, or of acity in this
state under the initiative law must constitute such legislation as the legislative body of such county ot
city has the power to enact under the Jaw granting, defining and limiting the power of sgc;h o
body." (Hurst v. City of Burlingame, 207 Cal. 134, 140-[277 P. 308], and quoted in Blotter v. Fa'rrel}, A2
Cal.2d 804, 810 [270 P.2d 4811 . : , .

[21] The operation of public water systems by chartered cities has been characterized as a "munic;ipal
affair" rather than a matter of statewide concern. (City of South Pasadena v, Pasadena Land etc. Co., 152
Cal. 579, 593-594 {93 P. 490]; Mefford v. City of Tulare, supra, 102 Cal.App.2d at p. 294.) _
Nonchartered cities such as Linceln are authorized by state law to acquire and operate domestic water
supply facilities. The authorizing statutes (Gov. Code, §§ 38730, 38742) are very geheral and evince No
intent to exclude Jocal autonomy-in the administration of municipal water systems. In California, as n
~ other states, the action of city councils directing fluoridation of municipal water supplies is regarded as
an exercise of the local police power. (DeAryan v. Butler, 119 Cal. App.2d 674, 681 682 [260 P.2d 98],
 cert. den. 347 1U.8. 1012 [74 8.Ct. 863, 98 L.Ed. 1133}; Schuringa v. City of Chicago, 30 Tl1.2d 504 [198
N.E.2d 326]; Wilson v. City of Council Bluffs, 253 Towa 162 [110 N.W.2d 569]; Readey v. 8t. Louis -
‘County Water Co. (Mo.) 352 8.W.2d 622; see Note 43 A.l:.R.2d 433; Dietz, Fluoridation and Domestic
Water Supplies in California, 4 Hast.L.J. 1; Nichols, Froedom of Religion and the Water Supply, 32

S0.Cal)..Rev. 158; Notes, 12 Am.U:L.Rev. 97; 38 Natre Dame Law, 71; 24 Md.1..Rev. 353.)

[22] In recent years fluoridation of public water supplies as a means of reducing the incidence of dental
caries among children has been the subject of widespread and heated controversy. Strenuously
advocated by the dental and medical experts, it is widely opposed upon a variety of religious, political
and scientific grounds. The debate has been heavily annotated and we need not restate easily available
 veferences, Many are collected in Dietz, op. cit., and in 38 Notre Dame Lawyer 71, et seq. The
" traditional goals of water treatnient are purity and potability. Fluoridation - aside from claima-of merit
or demerit - seeks a different goal, medication of public water supplies for a therapeutic purpose.

* [23] In meeting its responsibility for local health and safety, a city legislative body may decide that the
traditional, : . o S

o Pagye TAT 4o

[24] accepted goals of water treatment are enough. Aliernatively, it may decide to fluoridate, thus

aiming for the relatively new and relatively controversial goal of preventive dental therapy. In a real
‘sense, such a decision is one "constituting a declaration of public purpose; and making provision for .
ways and means of its accomplishinent . . . ." (McKevitt v. City of Sacramento; supra, 35 Cal.App. at p.
124.) Intrinsically therefore, as well as in its police power otigin, the decision io fluoridate is legislative
rather than administrative. : : -

[25] This view was adoptéd by the Supreme Court of Missouri in State ex rel. Whittington v. Strahm
{Mo0.y374 8.W.2d 127. There the court upheld a referendum against a municipal ordinance clothed as a
routine appropriation for the purchase of fluoridation equipment for the city water plant. Noting that the
addition of fluoride went beyond the established policy of adding chemicals for purification, the court
held that the decision to fluoridate was legislative. (Sec also discussion in 43 A.L.R.2d at pp. 433-454.) .

[26] Contrary to the position taken by the éity of Lincoln, the statutory schemé‘émpowering--the State
Board of Public Health to approve or disapprove methods of water treatment does not transmute the city

AH
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council into an administrative agent of state policy. The Health and Safety Code requires municipal and
other suppliers of water for domestic purposes 10 secure permits from the state boafd. (8 4011.) Metho:cis
of water treatment pursuant to an existing permit may not.be changed without application for a}m;l receipt
of an amended permit. (§ 4011.5.) Permit applications must be accompanied by p}fcms and specifications
showing all the sanitary anid health conditions affecting the system. (§ 4012} if the state hoard
" determines, it may require an applicant or permit holder to make changes necessary to ensure that the
water shall be "pure, wholesome, and potable.” (§§ 401 6-4019.) Upon finding that thfa.water is pure,
wholesome and potable, the board shall grant a permit. (§ 4021.) A permit may be rejected or suspended
~ if the board finds that the permittee is supplying impure; unpotable or hiealth-endangering watet. (§
40222 Tt is unlawful to furnish water for human consumption or domestic purposes which is impure,
" unwholesome, unpotable, polluted or dangerous to heaith. (§ 4031.) :

-[27] These statutes, constituting the.only stétutory regulation of the quality of water for human ° _
consumption, are aimed ai the objectives of safety and potability. (DeAryan v. Butler, supra, 119
Cal.App.2d atp. 681.) Essentially, they cast the ‘

Page 748

[28] state board in the role of a censor upon local decisions. Within the relatively wide latitude permitted

by health and potability standards, proposals for treatment or changes in treatment originate with the

. municipal water supplier, not with the state. Section 4021, in mandatory terms, requires that a permit be
granted if the board makes a finding of purity and potability, demonstrating a design to promote rather

than destroy local autonomy over treatment methods up to the point where purity and potability are -

threatenad. ' . ‘

[297 This statutory pian does not incorporate any standard dealing with the fortification of water for
 therapeutic purposes. To be sure, the addition of fluoride to public water, or the cessation of fluoridation
~under an existing permit, may be accomplished only with permission of the state board. This permission,
" however, does not turn on the protection of dental health. If the state board finds that the initiation of
" fluoride treatment will not affect the purity, potability or safety of the water, section 4021 demands that

a permit be issued. If the board finds that cessation of fluoride treatment will not make the water impure,
unpotable or dangerous, it must permit cessation, This scheme of statntory reguiation does not express
any state policy, one way or the other, on fluoridation as a therapeutic measure. Instead, it is focused on
the arthodox "pre-fluoridation” goals of water treatment. Thus, in deciding whether or not to fluoridate,
8 city council acts as the legislative exponent of local policy, not as the administrative instrumentality of
state policy. The scheme of state legislation does not affect the intringically legislative character of a
decision for ot against fluoridation of municipal water supplies. :

[30] On December 4, 1963, the State Board of Public Health issued an amended permit to the city of

Lincoln for a program of water treatment including fluoridation. We take judicial notice of that action. -
(Code Civ. Proc., § 1875, subd. 3.) The proposed initiative ordinance would prohibit the method of .
treatment now allowed by the state permit. State law, however, prevents modification of the city’s
treatment method without a further amendment of its permit. (Health & Saf. Code, § 4011.3.) Adverting.
to the pronouncement that an initiative ordinance must constitute such legislation as the couneil itself
has power to pass, the city now urges that the city council would not have power to decree cessation of
. fluoridation without a state permit, ergo the voters possess no greater power., ' '

[31] The argument comes close to an assertion that a couneil

- Page 749

/3

E ht!ip://www.]a.writer.nat/cgi—bin/texiS/Web'/caselaw/+koeb5%esznmReyABSeAwawa . 11/18/2008



o | - | . Page5ofs

[32] decisidn o fluoridate, once impiementad; may not be reversed by the very council which made it,

_ As we have held, the proposed initiative ordinance would operate in an area of local concern only -

partially occupied by state law. (C£. In re Lane, 58 Cal.2d 99 22 Cal Rptr. 857, 372 P.2d 8971 1t may
be enforced, of course, only if it is "not in conflict with general laws.” (Cal. Const.,-art. XL, § 11 _
Simpson v. City of Los Angeles, 40 Cal.2d 271, 278 [253 P.2d 464].) The fallacy of the city's argument
is its assumption of a nonexistent confliet. If adopted by the electors, the initiative ordinance will receive
an interpretation which confers validity rather than one which results i nullity. (Civ. Code, § 3541,
Brooks v. Stewart, 97 Cal.App.2d 385, 390 [218 P.2d 56]; 6 McQuillin on Municipal Corporations (3d .
ed.) pp. 122-123.) Unless such 2 construction will defeat.its apparent purpose, it ig 10 be conatrued in
harmony with applicable provisions of state law. (6 McQuillin, op. ¢it., p. 101.) Upon adoption of the
ordinance the state permit Jaw would become one of its implicit conditions, contemplating the city's
application to the State Board of Public Health for an amended permit and termination of fluoridation
“upon isswance of a permit approving termination. K

'_ [33] Judgment affirmed.

[34] Disposition
[35] Affirmed. Judgment granting writ affirmed. General Footnotes

(361 *fn* Assigned by Chairman of Judicial Council. Judges Footnofes _

~ [37] *fn* Retired Presiding Justice of the District Court of Appeal sitting under assignment by the

Chairman of the Judicial Council.
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-EXPCLTE-
TITLE 42 - THEE PURLLIC HEALTH AND WELTARE

CHAPTER 6A - PUBLIC HEALTH STRVICE
SURCHAPTER XIT - SATETY OF PUBLIC WATER SYSTEMS

part B -~ Public Water Systems

—~HEAD~ ‘ .
Sec. 300g-1. National drinking watexr regulations

~STATUTE~ . ' .
(a) NWational primary drinking watexr regulalions; Maximum

contaminant level goals: simultaneous publication of regulations

and goals

(1) Eifective oD June 19, 1986, each national
primary drinking waltexr regulation promulgated under this
before June 18, 1986, shall be deemed to be a national primary
drinking watexr regulation unden subsection (b} of this section. No
such regulation shall be required to comply with the standards set
forth in subsection (b} {4) of this section unless such regulation
is amended to establish a different maximum contaminant level after
June 19, 1986.

(2) After June 19, 1986, each recommended maximam contaminant
level published before June 19, 1986, ahall he treated as a maxi.mum
cortaminant lavel goal.

(3) Whenever a national primary drinking water regulation is
proposed under subsection (b} of this gsectlion for any contaminant,
the maximum contaminant level goal for such contaminant shall be
propesed gimultanecusly. Whenever a national primary drinking watex
regulation is promulgated under subsection (b) of this section for
any contaminant, the maximum contaminant level goal for such
contaminant shall be published simultaneously.

(4) Paragraph {3} shall not apply Lo any recommendad maximum
contaminant level published before June 10, 1986.

(b) Standards

(1} Tdentification of contaminants for listing. -

(A) General authority. - The Administrator shall, in accordance
with the procedures established by this subsection, publish a
maximum contaminant level goal and promulgate a national primary
drinking water regulation for a contaminant (other than a
contaminant referred to in paragraph (2) for which a national
primary drinking walter regulatioh has been promulgated as of
August 6, 1996) if the Administrator determines that -

(i} the contaminant may have an adverse effact on the health
of persons;

(ii) the contaminant is kpown to occur o there is a
substantial likelihood that the contaminant will occur in
public water systems with a frequency and at levels of public
health concern; and

(1ii) in the sole judgment of the Administrator, ragulation
of such contaminant presents a meaningful opportunity for
health risk reduction for persons served by public water
systems.

interim or revised
gsechion

{B) Requlation of unrequlated contaminants. -

(1) Listing of contaminants for consideration. -~ (T) Not
later than 18 months after August 6, 1296, and every 5 years
thereafter, the Administrator, after consultation with the
scientific community, including the Science Advisory Boaxrd,
after notice and opportunity for publiic comment, and after
considering the ccourrence data bass established under section

B3
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implementing sectlon 30049-1 (e) of rhis kitle the AQminiStFator or
the delegated atate aubhority ashall, wh@Fe approprlate, ?lve .
special consideration to providing fechnical assn%@ance .o ﬁmalt .
pﬁblic water systems in complying with the regulations promulgate
under this paragraph. N

(9} Review and revision. ~ The Administrator shall, ngt less
often than every 6 years, review and revise, AS appropriate, eaqh
y drinking water ragulation promnlgatgd under this
subchapter. Any revisicn of a national primary drinking water

atien shall be promulgated in accordance with this section,
for greater,

national primar

regul : . : :
except that each revision shall maintain, OF provide

protection of the health of persons.

(10) BEffective date. - A national primanry drinking water
regulation promulgated under this section {and any amendment

thereto) shall take effect on the date that is 3 years after the

date on which the regulation is promulgated unless the
Administrator determines that an earlier date 1s practicable,
except thaft the Administrator, or a Jtate (in the case of an
individual system), may allow up to 2 additional years to comply
with a maximum contaminant level or trealtmant technigue if the
Administrator orx State {(in the case of an individual syatem)
determines that additional time ia necessary for capital
improvements.

(11) No national primary drinking water regulaticn may require
the addition of any substance for preventive health care purposes
unrelated to contamination of drinking water.

(12) Certain coptaminants. -

(A) Arsenic. -

(1) Schedule and standard. - Notwithstanding the deadlines
selt forth in pavagraph (1), the Administrator shall promulgate
a national primary drinking water regulation for argenic
pursuant to this subsection, in accordance with the schedule
eatablished by Lhis paragraph.

(1i) study plan. - Not later than 180 days after RAugust &,
1996, the Administrator shall develop a comprehensive plan for
study in support of drinking walex rulemaking Lo reduce the

uncertainty in assessing health riska associated with exposure
ro low levels of arsenic. In conducting sbch study, the
Administrator shall consult with the Natilonal Academy of

Sciences, other TFederal agencies, and interested public and
private entities.

[iii} Cooperative agreements. = Tn carrying out the study
plan, the Administrator may enter into cooperative agreemenls
with other Federal agencies, State and local governments, and
other interested public and private entities.

(iv) Proposed regulations. - The Administrator shall propose
a national primary drinking water requlation for arsenic not
later than January 1, 2000.

{(v) Final regulations. - Mot later than January 1, 2001,
after notice and opportunity for public comment, the
Administrator shall promulgate a national primary drinking
water requlation feor arsenic.

{(wi) Authorization. - There are authorized to be appropriated
82,500,000 for each of fiscal yeaxs 1997 through 2000 for the

studies required by this paragraph.

(R} Sulfate. -

(i) Additional study. - Prior to premulgating a national
primary drinking water ragulation for sulfate, the
Administrator and the Director of the Centers for Disease
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gec. 113{b): added par. (6).
added subsec. (c) .
4 "are no less
regulations in

gubgec.- (a) (6) - pub. L. 104-182,
gubgec. {(c)- pub. L. 104-182, Sec. 112 {a) (2},

1986 — Subsec. (a) (1) - Pubp. L. §9-339 subkstitub
ingent t t T i -y drinking wat
stringent than rhe national primary C er regud
-effecﬁ ander seckions 300g-1{2) and 300g-1{b} ol th? LlLlet,fOF
subpars. (A) and (B) which raelated to stringency of State d%Lnklng
ﬁafév'requlations petween pericd of promulqation and effectlve date
of nakional interim drinking water ragulations and during the

period after such effective date.

~Tnd-

-CITE- ’ , ]
A2 USC Sec. 300g-3 01/03/2007

~EXPCITE-
TTTLE 42 — THE PURLIC HEALTH AND WELFARE

CHAPTER 6A - PUBLIC HEALTH STRVICE
QUBCHAPTER XIT - SAFPETY OF PUBLIC WATER SYSTEMS
Part B - Public Water Systems

~HMEAD~
Sec. 300g-3. Enforcement of drinking water requlations

~STATUTE~
{a) Nokice to gtate and public water system; issuance of
administrative oxder; civil action
(1) (A) Whenever fhe Administrator finds during a pariod duaring
which a State has primary enforcemant respongsibility for public
water systems (within the meaning of gection 300g-2(a) of this
title} that any public water system - _

(i) for which a variance under section 300g-4 or an axemption
under section 200g-5 of thisg title is not in effact, does not
comply with any applicable regquiremant, O

(ii) for which 2 variance under seclion 300¢g-4 or an exemption
under mection 300g-5 of this title is in effect, does not comply
with any schedule or other requirement imposed pursuant thereto,

he shall so notify the State and such public water system and
provide such advice and technical assistanace to such State and
public water system as may be appropriate Lo pring the system into
compliance with the requirement by the earliest feasible time.

{By If, beyond the rhirtieth day after the Administrator's
notification under subparagraph (A), the grate has not commenced
appropriate enforcement action, the Administrator shall issue an
order under subsection (g) of this section regquiring the public
water system to comply with such applicable reguirement or the
Administrater shall commence a civil action under subsection (b} of
this section.

(2} Enforcement in nonprimacy states. - .

(A) In general. - If, oD the basis of information availabhle Lo

the Administratcr, the Administrator finds, wikth reapect to a

period in which a State does not have primary anforcemant

responsibility for public water systems, that a public watem

syatem in the State - )

(i) for which a variance under section 300g-4 of this title
or an exemption under section 300g-56 of this title is not in
effect, does not comply with any applicable reguirement; or ZB'ﬁfﬁ
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(wvi) A gtalbement that the presence of contaminants in
drinking waler does not necessarily indicate that the ‘
drinking water poses 2 health risk and that more information
about contaminants and potential heallth effects can be
obtained by calling the pnvironmental Protection Agency
hot:lina.

A public water system may include such additional infgrmatiom
as it deems appropriate for public education. The Administrator
may, for not more than 3 reguliated contaminants other than
thése referrxed Lo in subclause (V) of clause (1ii), reguirs a
congumer confidence report under this paragraph to include the
brief statement in plain language regarding the heallth concerns
that resulted in regulation of the contaminant or contaminants
concerned, as provided by the Administrator in requlations
under subparagraph (A .
(C)y Coverage :

The Governor of a State may determine not Lo apply the
mailing regquirement of subparagraph (A) to A community waterx
system gerving fewer rhap 10,000 persons. ANy such system shall

(i) inform, in the newspaper notice reguired by clause

(1ii) or by other means, ita customers that the system will
not be mailing the report as required by aubparagraph (A)7

(ii) make the consumer confidence report available upon
request to the public; and
(iii) publish the report referred te in subparagraph {A)}
annually in one or more 1ocal newspapers Serving the area in
which customers of the system are located.
(DY Alternative tO publication
For any community watex system which, pursuant to
subparagraph (C), is not required to meet the mailing
reqguirement of subparagraph (A) and which serves 300 persons o
fewer, the community water system may alect not to comply with
clause (i) or (iii) of subparagraph (). If the community waler
system so elects, the system shall, at & minimum -
(i) prepare an annual consumen confidence report pursuant
to subparagraph (B); and
(ii) provide notice at lLeast once per year to each of its
customers by mail, by door-to-door delivery, by posting or by
other means authorized by Lbe regulations of the
Administrator that the consumer confildence report is
availlable upon regquest.
(B} Alternative form and content
A State exercising primary enforcement regponsibility may
astablish, by rule, aflter natice and public comment,
alternative requirements with respect to the form and content
of consumer confidence reports under this paragraph.
(d) Notice of noncompliance with secondary drinking water
regulations
Whenever, on the basis of information available to him, the
Administrator finds that within a reasonable rime after natiocnal
secondary drinking water regulations have been promulgated, one or
more public water systems in a State do not gomply with such
seccndary regulations, and that such noncompliance appears to
result from a failure of such State to take reasonable action toc
assure that public water systems throughoult such State meet such
secondary regulations, he shall so notify the State.
// {e) State authority to adopt ox enforce laws or regulations

respaecting drinking water regulations or public water aygstems Aa,é;
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unaffected o
Nothing in this subchapter shall diminish any authorlty of a

State or political subdivision to adopt or eﬁforce any ng o

regqulation respecting drinking water regulations or public water

- but no such law or regulation shall relieve any peracn of

systems, ; =i
any requirement otherwise applicable under Chis Subchapter?
(f} Notice and public hearing: availability of recommendations

transmitted to State and public water system

Tf the Administrator makes a finding of noncompliance {described
in subparagraph {(A) or {B} of subsectiocn (a) (1) of this sectign)
wilth réspect to a public water system in a State which has primary
enforaement responsibility, the Administrator may, for the purpose
of  assisting that State in carrying out such responsibility and

upon the petition of such Stete or public water system or persons
served by such system, hold, after appropriate notice, public

hearings for the purpose of gathering information from technical or
other experts, Federal, State, or other public officials,
rapresentatives of such public water system, persons served by such
system, and other interested persons on - '

(1) the ways in which such system can within the earliest
Feasible time be brought into compliance wilkh the regulation or
reguirement with respect to which such finding was nade, and )

{2} the means for the maximum feasible protection of the public
health during any period in which such system 13 not in
compliance with a naticnal primary drinking water regulation ox
requirement: applicable to a variance or exemption.

On the basis of such hearings the Administrator shall isgsue

recommendations which shall be sent to such State and public water

syastem and shall be made available to the public and communications

media.

(g) Administrative order requiring compliance; notice and heaving;
civil penalty; civil actions

(1) In any case in which the Administrator is authorized to bring
a civil action under this section or under section 3009-4 of this
title with respect to any applicable requirement, the Administrator
also may issue an order to reguire compliance with such applicable
reguiremant .

(2) An order issued under this subsection shall not take effect,
in the case of a State having primary enforcement responsibility
for public water systems in that State, until after the
Administrator has provided the State with an opportunity to confer
with the Administrator regarding the order. A copy of any order
issued under this subsection shall be senl teo the appropriate State
agency of the State involved if the State has primary enforcement
responsibility for public water systems in that State. Any onder
issued under this subsection shall state with reasonable
specificity the nature of the wviclation. In any case in which an
order under this subsection is issued to a corporatiocn, a copy of
such order shall be issued to appropriate corporate officers.

(3) (A} Bny person who violates, or fails or refuses to comply
with, an order under this subsection shall be liable te the United
States for a civil penalty of not more than $25,000 per day of
violation.

(B} In a case in which a civil penaliy sought by the
Administrator under this paragraph does notl: exceed $5,000, the
penalty shall be assessed by the Adminigtrator after notice and
opportunity for a public hearing {unless the person against whom
the penalty is assessad regquests a hearing on the record in
accordance with section 554 of title 5}. In a case in which a civil ég ;7

s
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